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IN THE SUPREME COURT OF THE STATE OF IDAHO

JEANETTE HOFFMAN, DON THOMAS,
MARI THOMAS, BRIAN NELSON, LANCE
LUSTER, LYNDA SNODGRASS, LANCE
HALE, MONIQUE HALE, ROXANNE
METZ, AL THORNTON, TONI
THORNTON, BLAIR HAGERMAN, LISA
BERRY, DARRIN HENDRICKS,
KATHLEEN (RAPLY) HENDRICKS,
LAURA ELLIOTT, LESLIE CURFMAN,
MIKE ZEHNER, JOSE FRANCA, KAREN
CROSBY, CHUCK BOYER, and KIM
BLOUGH,

Supreme Court Case No. 43295

Plaintiffs-Appellants,
vs.
THE BOARD OF THE LOCAL
IMPROVEMENT DISTRICT NO. 1101, an
Idaho Local Improvement District;
BOARD OF ADA COUNTY
COMMISSIONERS,
Respondents.

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada.

HONORABLE TIMOTHY HANSEN

ANDREW T. SCHOPPE

LYNNETTE M. DAVIS

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO
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User: TCWEGEKE

Case: CV-OC-2013-16705 Current Judge: Timothy Hansen
Jeanette Hoffman, etal. vs. The Board Of The Local Improvement District No 110, etal.

Date

Code

User

9/18/2013

NCOC

CCVIDASL

New Case Filed - Other Claims

Timothy Hansen

COMP

CCVIDASL

Notice of Appeal From Assessments

Timothy Hansen

10/22/2013

NOTC

CCSWEECE

Notice of Lodging of Agency Record and
Transcript

Timothy Hansen

11/6/2013

HRSC

DCOLSOMA

Hearing Scheduled (Status 11/25/2013 03:30
PM)

Timothy Hansen

OBJE

MCBIEHKJ

Apellants Objections to Agency Record

Timothy Hansen

11/21/2013

CONT

DCOLSOMA

Continued (Status 12/10/2013 04:30 PM)

Timothy Hansen

12/3/2013

NOTH

DCOLSOMA

Notice Of Hearing

Timothy Hansen

12/6/2013

NOTC

CCHOLMEE

Notice of Filing of Agency Record and Transcript Timothy Hansen

TRAN

CCHOLMEE

Settled Agency Transcript Filed

Timothy Hansen

12/10/2013

HRHD

DCOLSOMA

Hearing result for Status scheduled on
12/10/2013 04:30 PM: Hearing Held - In
Chambers

Timothy Hansen

12/30/2013

MOTN

CCHOLMEE

Motion to Augment Agency Record on Appeal

Timothy Hansen

AFFD

CCHOLMEE

Affidavit of Andrew T Schoppe in Support of
Motion

Timothy Hansen

1/13/2014

MEMO

TCLAFFSD

Memorandum In Opposition To Appellants'
Motion To Augment Agency Record On Appeal

Timothy Hansen

1/15/2014

MOTN

CCVIDASL

Motion to Fix Bond Amount

Timothy Hanse~

NOHG

CCVIDASL

Notice Of Hearing Re Motion to Fix Bond Amount Timothy Hansen
(1.30.14 @ 4:00 PM)

HRSC

CCVIDASL

Hearing Scheduled (Motion 01/30/2014 04:00
PM) Motion to Fix Bond Amount

Timothy Hansen

1/23/2014

MISC

DCOLSOMA

Appellants' Response to Motion to Fix Bond

Timothy Hansen

1/30/2014

DCHH

DCOLSOMA

Hearing result for Motion scheduled on
Timothy Hansen
01/30/2014 04:00 PM: District Court Hearing Hel<
Court Reporter: V. Gosney
Number of Transcript Pages for this hearing
estimated: less than 100

3/7/2014

MEMO

DCMAXWKK

Memorandum Decision and Order

Timothy Hansen

3/10/2014

HRSC

DCOLSOMA

Hearing Scheduled (Status 03/31/2014 04:30
PM)

Timothy Hansen

3/12/2014

NOTC

CCVIDASL

Notice of Change of Counsel (Davis for Board of
Local Improvement District and Ada County
Commissioners)

Timothy Hansen

3/31/2014

HRHD

DCOLSOMA

Hearing result for Status scheduled on
03/31/2014 04:30 PM: Hearing Held - In
Chambers

Timothy Hansen

5/30/2014

HRSC

DCOLSOMA

Hearing Scheduled (Status 06/23/2014 04:30
PM)

Timothy Hansen

NOTH

DCOLSOMA

Notice Of Hearing

Timothy Hansen

STIP

CCMCLAPM

Stipulation for Scheduling and Planning

Timothy Hansen
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6/23/2014

HRVC ·

DCOLSOMA

Hearing result for Status scheduled on
06/23/2014 04:30 PM: Hearing Vacated

Timothy Hansen

8/8/2014

ORDR

DCOLSOMA

Order Governing Proceedings and Setting Trial

Timothy Hansen

HRSC

DCOLSOMA

Hearing Scheduled (Pretrial Conference
02/09/2015 03:30 PM)

Timothy Hansen

HRSC

DCOLSOMA

Hearing Scheduled (Court Trial 03/09/2015
09:00 AM) 6 Days

Timothy Hansen

12/1/2014

STIP

CCLOWEAD

Stipulation to Amend Order Governing
Proceedings and Setting Trial

Timothy Hansen

12/2/2014

ORDR

DCOLSOMA

Order Amending Order Governing Proceedings
and Setting Trial

Timothy Hansen

12/3/2014

NOTS

CCHEATJL

Notice Of Service

Timothy Hansen

12/11/2014

MOTN

CCSCOTDL

Respondents Motion for Summary Judgment

Timothy Hansen

AFFD

CCSCOTDL

Affidavit of Theodore E Argyle in Support of
Respondents Motion for Summary Judgment

Timothy Hansen

DECL

CCSCOTDL

Declaration of Kathleen (KAT) M Donovan in
Support of Respondents Motion for Summary
Judgment

Timothy Hansen

DECL

CCSCOTDL

Declaration of Daniel E Mooney

Timothy Hansen

DECL

CCSCOTDL

Declaration if Cathy Cooper PE

Timothy Hansen

DECL

CCSCOTDL

Declaration of Bruce Krisko

Timothy Hansen

MEMO

CCSCOTDL

Respondents Memorandum of Law in Support of Timothy Hansen
Summary Judgment

AMEN

TCLAFFSD

Amended Certificate of Service

Timothy Hansen

NOTC

DCOLSOMA

Notice of Hearing on Summary Judgmnet and
Scheduling Order

Timothy Hansen

HRSC

DCOLSOMA

Hearing Scheduled (Motion for Summary
Judgment 01/27/2015 03:30 PM)

Timothy Hansen

NOTC

CCMARTJD

Notice of Settlement Appeal

Timothy Hansen

MOTD,

TCLAFFSD

Appellants' Motion To Dismiss Appeal, With
Prejudice; Declaration of Andrew T Schoppe

Timothy Hansen

MEMO

TCLAFFSD

Memorandum In Support Of Appellants' Motion
To Dismiss Appeal, With Prejudice

Timothy Hansen

1/20/2015

REPL

CCLOWEAD

Respondents' Reply in Further Support of Motion Timothy Hansen
for Summary Judgment

1/26/2015

MOTN

CCHOLDKJ

Motion for Order Shortening Time on Appellants' Timothy Hansen
Motion to Dismiss Appeal With Prejudice
Supporting Declaration of Andrew T Schoppe

MEMO

CCHOLDKJ

Memorandum in Support of Appellants' Motion to Timothy Hansen
Dismiss Appeal With Prejudice

12/15/2014

1/14/2015

Judge
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1/27/2015

DCHH

DCOLSOMA

Hearing result for Motion for Summary Judgment Timothy Hansen
scheduled on 01/27/2015 03:30 PM: District
Court Hearing Held
Court Reporter: V. Gosney
Number of Transcript Pages for this hearing
estimated: less than 100

HRVC

DCOLSOMA

Hearing result for Pretrial Conference scheduled
on 02/09/2015 03:30 PM: Hearing Vacated

CONT

DCOLSOMA

Continued (Court Trial 04/13/2015 09:00 AM) 6 Timothy Hansen
Days

HRSC

DCOLSOMA

Hearing Scheduled (Motion for Summary
Timothy Hansen
Judgment 03/12/2015 04:00 PM) Cross Motions
and PTC

OPPO.

CCHEATJL

Respondents' Opposition To Appellants' Motion Timothy Hansen
For Order Shortening Time On Appellants' Motion
To Dismiss Appeal

2/9/2015

ORDR

DCOLSOMA

Order Governing Proceedings and Setting Trial

Timothy Hansen

2/17/2015

MOTN

CCMARTJD

Motion for Summary Judgment

Timothy Hansen

MEMO

CCMARTJD

Memorandum in Support of Motion for Summary Timothy Hansen
Judgment

3/2/2015

MISC

CCMYERHK

Supplemental Evidence In Support Of Appellants' Timothy Hansen
Motion For Summary Judgment

3/3/2015

OPPO

CCRADTER

Respondents' Opposition to Appellants' Motion for Timothy Hansen
Summary Judgment and Enforcement of
Settlement Agreement

AFFD

CCRADTER

Affidavit of Theodore E Argyle in Opposition to
Appellants' Motion for Summary Judgment to
Enforce Settlement Agreement

Timothy Hansen

DECL

CCRADTER

Declaration of Lynnette M Davis in Opposition to
Appellants' Motion for Summary Judgment to
Enforce Settlement Agreement

Timothy Hansen

3/5/2015

RPLY

CCHOLDKJ

Respondents' Reply in Further Support of Motion Timothy Hansen
for Summary Judgment

3/11/2015

NOTC;

CCHEATJL

Appellants' Notice Of Non-Opposition To
Respondent's Motion For Summary Judgment

3/12/2015

DCHH

DCOLSOMA

Hearing result for Motion for Summary Judgment Timothy Hansen
scheduled on 03/12/2015 04:00 PM: District
Court Hearing Held
Court Reporter: V. Starr
Number of Transcript Pages for this hearing
estimated: less than 100

3/30/2015

MEMO

DCMAXWKK

Memorandum Decision and Order

4/9/2015

HRVC

DCOLSOMA

Timothy Hansen
Hearing result for Court Trial scheduled on
04/13/2015 09:00 AM: Hearing Vacated 6 Days

4/14/2015

JDMT

DCOLSOMA

Judgment

Judge

Timothy Hansen

Timothy Hansen

Timothy Hansen

Timothy Hansen
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4/14/2015

CDIS

DCOLSOMA

Civil Disposition entered for: Board Of Ada
Timothy Hansen
County Commissioners,, Defendant; The Board
Of The Local Improvement District No 110,
Defendant; Berry, Lisa, Plaintiff; Blough, Kim,
Plaintiff; Boyer, Chuck, Plaintiff; Crosby, Karen,
Plaintiff; Curfman, Leslie, Plaintiff; Elliott, Laura,
Plaintiff; Franca, Jose, Plaintiff; Hagerman, Blair,
Plaintiff; Hale, Lance, Plaintiff; Hale, Monique,
Plaintiff; Hendricks, Darrin, Plaintiff; Hendricks,
Kathleen, Plaintiff; Hoffman, Jeanette, Plaintiff;
Luster, Lance, Plaintiff; Metz, Roxanne, Plaintiff;
Nelson, Brian, Plaintiff; Snodgrass, Lynda,
Plaintiff; Thomas, Don, Plaintiff; Thomas, Mari,
Plaintiff; Thornton, Al, Plaintiff; Thornton, Toni,
Plaintiff; Zehner, Mike, Plaintiff. Filing date:
4/14/2015

STAT
MOTN
MEMO
DECL

DCOLSOMA
CCHOLDKJ
CCHOLDKJ
CCHOLDKJ

STATUS CHANGED: Closed

Timothy Hansen

Motion for Attorney's Fees and Costs

Timothy Hansen

Memorandum of Attorneys' Fees and Costs

Timothy Hansen

Declaration of Lynnette M Davis in Support of
Motion for Attorneys' Fees and Cost and
Memorandum of Attorneys' Fees and Costs

Timothy Hansen

NOTA
APSC
NOTH

CCBARRSA
CCBARRSA
CCMYERHK

NOTICE OF APPEAL

Timothy Hansen

Appealed To The Supreme Court

Timothy Hansen

Notice Of Hearing On Respondents Motion For
Attorneys Fees And Costs

Timothy Hansen

HRSC

CCMYERHK

Hearing Scheduled (Hearing Scheduled
Timothy Hansen
07/13/2015 04:00 PM) attorney's fees and costs

STAT

CCMYERHK

STATUS CHANGED: Closed pending clerk
action

7/6/2015

MEMO

CCWEEKKG

Appellant's Memorandum in Opposition to Motion Timothy Hansen
for Attorney's Fees and Costs

7/8/2015

MOTN

CCGRANTR

Motion to Strike Appellants' Memorandum in
Opposition to Motion for Attorneys' Fees and
Costs

Timothy Hansen

MEMO

CCGRANTR

Memorandum in Support of Motion to Strike and
Reply in Support of Motion for Attorneys' Fees
and Costs

Timothy Hansen

MOTN

CCBARRSA

Motion to Shorten Time for Hearing on
Respondents' Motion to Strike

Timothy Hansen

NOHG

CCBARRSA

Notice Of Hearing on Respondents Motion to
Strike Apellants Memorandum in Opposition to
Motion for Attorneys' Fees and Costs (07 /13/15
@04:00pm)

Timothy Hansen

4/17/2015

5/22/2015
6/4/2015

7/9/2015

Judge

Timothy Hansen
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Date
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User

Judge

7/13/2015

DCHH

DCOLSOMA

Hearing result for Hearing Scheduled scheduled Timothy Hansen
on 07/13/2015 04:00 PM: District Court Hearing
Held
Court Reporter: V. Starr
Number of Transcript Pages for this hearing
estimated: less than 100

8/14/2015

MEMO

DCMAXWKK

Memorandum Decision and Order (re: motion for Timothy Hansen
attorneys' fees and costs)

8/24/2015

NOTC

TCWEGEKE

Notice of Transcript Lodged - Supreme Court No. Timothy Hansen
43295

8/25/2015

JDMT.

DCOLSOMA

Judgment for Attorneys' Fees and Costs

Timothy Hansen
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TIMOTHY HANSEN

• :drt l>&!Ylff}f-jj~4

·. THE LAW OFFICE OF ANDREW T. SCHOPPE, PLLC
ANDREW T. SCHOPPE, SBN 8110
910 W. Main Street
Suite 358B
Boise, ID 83702
Tel.: 208.450.3797
Fax: 208.392.1607
andrew@schoppelaw.com

SEP 1 8 2013
CHRISTOPHER 0. RICH, Clerk
By STEPHANIE VIOAK
DEPUTY

Attorney for Appellants

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

JEANETTE HOFFMAN, DON THOMAS,
MARI THOMAS, BRIAN NELSON, LOUISE
LUSTER, LYNDA SNODGRASS, LANCE
HALE, MONIQUE HALE, ROXANNE
METZ, AL THORNTON, TONI THORNTON,
BLAIR HAGERMAN, LISA BERRY, DARRIN
HENDRICKS, KATHLEEN (RAPLEY)
HENDRICKS, LAURA ELLIOTT, LESLIE
CURFMAN, MIKE ZEHNER, JOSE
FRANCA, KAREN CROSBY, CHUCK
BOYER, and KIM BLOUGH, individuals,

CASE NO.

CV

oC

13 1 6 70 5

NOTICE OF APPEAL FROM
ASSESSMENTS

Appellants,
vs.
THE BOARD OF THE LOCAL
IMPROVEMENT DISTRICT NO. 1101, an
Idaho Local Improvement District; BOARD OF
ADA COUNTY COMMISSIONERS,
Respondents.
MAY IT PLEASE THE COURT:
APPELLANTS JEANETTE HOFFMAN, DON THOMAS, MARI THOMAS, BRIAN
NELSON, LOUISE LUSTER, LYNDA SNODGRASS, LANCE HALE, MONIQUE HALE,
NOTICE OF APPEAL OF ASSESSMENTS
- 1-
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ROXANNE METZ, AL THORNTON, TONI THORNTON, BLAIR HAGERMAN, LISA
BERRY,

DARRIN HENDRICKS,

KATHLEEN

(RAPLEY)

HENDRICKS,

LAURA

ELLIOTT, LESLIE CURFMAN, MIKE ZEHNER, JOSE FRANCA, KAREN CROSBY,
CHUCK BOYER, and KIM BLOUGH hereby present their appeal of assessments for Local
Improvement District No. 1101 as published in Ada County Ordinance No. 809, and of other
issues, as set forth hereinbelow.

STATEMENT OF THE CASE
1. This is an appeal pursuant to Idaho Code §§ 50-1718, seeking judicial review of a final
order issued by the Board of Commissioners of Ada County Local Improvement
District No. 1101, commonly known as the Sage Acres Local Improvement District
(hereinafter "Sage Acres LID").
2. Ada County Ordinance No. 780 established the Sage Acres LID, and was adopted on
May 10, 2011.
3. The stated purpose of the Sage Acres LID was to construct a water system for
residential and irrigation use by the properties within the Sage Acres Homeowners
Association, a neighborhood situated off of Old Horseshoe Bend Road in Boise, Idaho,
and across Highway 55 from the City of Eagle.
4. Ada County Ordinance No. 809, which confirmed the assessment roll for the Sage
Acres LID, was published on August 19, 2013. This notice of appeal is timely filed.
5. Most of the Appellants have opposed the LID from the start, chiefly on the grounds that
the water system which has been constructed was both unnecessary and excessively
expensive in comparison to other available options, and most of them filed objections to
NOTICE OF APPEAL OF ASSESSMENTS
-2000008

the assessment roll. The objectors, as well as those who did not file objections, assert
that they are "aggrieved parties" within the meaning of LC. § 50-1718, the statute
which authorizes this appeal.
6. The Appellants' issues for appeal are set forth with particularity below. The essential
thrust of their claim is that their due process and property rights have been denied,
violated, and abused by the Board of Ada County Commissioners, and its subordinate
agencies, and by the Board of the Sage Acres LID at every step of the process from the
establishment of the LID without a sufficient number of supporting petitions, through
misleading statements and promises made by representatives of Ada County and by
representatives of the Sage Acres LID, and up to the publication of the Ordinance
approving the assessment roll on August 19, 2013. With their protests, objections, and
other requests that their due process and property rights be respected having been
ignored and disregarded, the Appellants have no other option but to appeal

JURISDICTION AND VENUE
7. This appeal is authorized by Idaho Code§ 50-1718, which states as follows:
"Any person who has filed objections to the assessment roll or any other person
who feels aggrieved by the decision of the council in confirming the same shall
have the right to appeal to the district court of the county in which the
municipality may be situated. Such appeal shall be made within thirty (30) days
from the date of publication of the ordinance confirming the assessment roll by
filing a written notice of appeal with the clerk of the municipality and with the
clerk of the district court aforesaid describing the property and objections of the
appellant. The appellant shall also provide a bond to the municipality in a sum
to be fixed by the court, but not less than two hundred dollars ($ 200) with
sureties to be approved by the court, conditioned to pay all costs to be awarded
to the respondent upon such an appeal. After said thirty (30) day appeal period
has run, no one shall have any cause or right of action to contest the legality,
formality or regularity of said assessments for any reason whatsoever and,
NOTICE OF APPEAL OF ASSESSMENTS
-3000009

thereafter, said assessments and the liens thereon shall be considered valid and
incontestable without limitation.
If an appeal is filed within said period, the case shall be docketed by the clerk of
said court in the name of the person taking the appeal against the municipality as
"an appeal from assessments. " Said cause shall then be at issue and have
precedence over all civil cases pending in said court, except proceedings under
the act relating to eminent domain by cities and actions of forcible entry and
detainer. Such appeal shall be tried in said court as in the case of equitable
causes except that no pleadings shall be necessary. The judgment of the court
shall be either to confirm, modify or annul the assessment insofar as the same
affects the property of the appellant, from which judgment an appeal may be
taken to the Supreme Court as provided by law. In case the assessment is
confirmed, the fees of the clerk of the municipality for copies of the record shall
be taxed against the appellant with other costs. "

8. This Court has jurisdiction over this action pursuant to Idaho Code§§ 50-1718 and
related statutes and authorities.
9. Venue is proper in this Court pursuant to Idaho Code§§ 50-1718 and related statutes
and authorities because the Sage Acres Local Improvement District is located within
Ada County, Idaho.

PARTIES
10. All of the Appellants named hereinbelow live within or near the Sage Acres LID, and
are either objectors or "aggrieved" parties, with standing to appeal, within the meaning
of I. C. § 50-1718 and related statutes and authorities.
11. Appellant Jeanette Hoffman, an objector and aggrieved party, owns a parcel within the
Sage Acres LID, located at 9974 W. Cayuse Lane, Boise, ID 83714.
12. Appellant Don Thomas, an objector and aggrieved party, owns two parcels within the
Sage Acres LID, one at 10230 W. Cayuse Way, Boise, ID 83714, and the other at
10237 W. Prairie Road, Boise, ID 83714.
13. Appellant Mari Thomas, an objector and aggrieved party, owns two parcels within the
NOTICE OF APPEAL OF ASSESSMENTS
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Sage Acres LID, one at 10230 W. Cayuse Way, Boise, ID 83714, and the other at
10237 W. Prairie Road, Boise, ID 83714.
14. Appellant Brian Nelson, an objector and aggrieved party, owns a parcel within the Sage
Acres LID, located at 10357 W. Prairie Road, Boise, ID 83714.
15. Appellant Louise Luster, an objector and aggrieved party, owns a parcel within the
Sage Acres LID, located at 10027 W. Cayuse Lane, Boise, ID 83714.
16. Appellant Lynda Snodgrass, an objector and aggrieved party, owns a parcel within the
Sage Acres LID, located at 10029 W. Prairie Road, Boise, ID 83714.
17. Appellant Lance Hale, an objector and aggrieved party, owns a parcel within the Sage
Acres LID, located at 10061 W. Cayuse Lane, Boise, ID 83714.
18. Appellant Monique Hale, an objector and aggrieved party, owns a parcel within the
Sage Acres LID, located at 10061 W. Cayuse Lane, Boise, ID 83714.
19. Appellant Roxanne Metz, an objector and aggrieved party, owns a parcel within the
Sage Acres LID, located at 9998 W. Cayuse Lane, Boise, ID 83714.
20. Appellant Al Thornton, an objector and aggrieved party, owns a parcel within the Sage
Acres LID, located at 9601 W. Prairie Road, Boise, ID 83714.
21. Appellant Toni Thornton, an objector and aggrieved party, owns a parcel within the
Sage Acres LID, located at 9601 W. Prairie Road, Boise, ID 83714.
22. Appellant Blair Hagerman, an objector and aggrieved party, owns a parcel within the
Sage Acres LID, located at 10236 W. Prairie Road, Boise, ID 83714.
23. Appellant Lisa Berry, an objector and aggrieved party, owns a parcel within the Sage
Acres LID, located at 10235 W. Cayuse Lane, Boise, ID 83714.
24. Appellant Darrin Hendricks, an objector and aggrieved party, owns a parcel within the
NOTICE OF APPEAL OF ASSESSMENTS
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•
Sage Acres LID, located at 9951 N. Lariat, Boise, ID 83714.
25. Appellant Kathleen (Rapley) Hendricks, an aggrieved party, owns a parcel within the
Sage Acres LID, located at 10028 W. Cayuse Lane, Boise, ID 83714.
26. Appellant Laura Elliott, an aggrieved party, owns a parcel within the Sage Acres LID,
located at 11029 Runway Drive, Boise, ID 83714.
27. Appellant Leslie Curfman, an aggrieved party, owns a parcel within the Sage Acres
LID, located at 10102 W. Cayuse Lane, Boise, ID 83714.
28. Appellant Mike Zehner, an aggrieved party, owns a parcel within the Sage Acres LID,
located at 10294 W. Prairie Road, Boise, ID 83714.
29. Appellant Jose Franca, an aggrieved party, owns a parcel within the Sage Acres LID,
located at 9837 W. Prairie Road, Boise, ID 83714.
30. Appellant Karen Crosby, an aggrieved party, owns a parcel within the Sage Acres LID,
located at 9902 W. Prairie Road, Boise, ID 83714.
31. Appellant Chuck Boyer, an aggrieved party, owns a parcel located adjacent to the Sage
Acres LID, located at 10237 W. Prairie Road, Boise, ID 83714.
32. Appellant Kim Blough is an objector and aggrieved party within the meaning of I.C.
§50-1718 who resides at 2913 Garrity Blvd., Nampa, ID 83686.
33. Respondent, The Board of the Local Improvement District No. 1101, is an Ada County
Local Improvement District with its main offices located at the Ada County Building,
200 W. Front St., Boise, Idaho.
34. Respondent, Board of County Commissioners of Ada County, has its main offices
located at the Ada County Building, 200 W. Front St., Boise, Idaho.

NOTICE OF APPEAL OF ASSESSMENTS
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STATEMENT OF INITIAL ISSUES
35. The Appellants intend to assert all of the following issues on appeal:
a. Whether the Sage Acres LID Board arbitrarily and capriciously failed to
consider the objections filed by most of the Appellants, and other residents of
the Sage Acres community, to the assessment;
b. Whether the proceedings in making the assessment were regular;
c. Whether the assessments are correct with respect to each of the affected parcels;
d. Whether the amounts levied on the Appellants' respective parcels are excessive
or otherwise inappropriate, including the alleged benefits accruing thereon and
the proper proportionate share of the total cost of the improvements to be borne
thereby;
e. Whether the Sage Acres LID improperly includes certain parcels within the
boundaries of the LID, including those of all of the Appellants;
f. Whether certain parcels within the Sage Acres community were improperly
excluded from the boundaries of the LID, even where some of those lots will
nonetheless use the water system established within the LID and at the expense
of the Appellants and others;
g. Whether the Board of Ada County Commissioners failed to strictly comply with
the statutes authorizing local assessments in establishing the Sage Acres LID
without a legally sufficient number of supporting petitions, and in authorizing
construction within the Sage Acres LID, where such statutes must be "strictly
construed and complied with by municipalities exercising their statutory grants
of power." Buder v. Blackfoot, 102 Idaho 608, 609 (Idaho 1981). See also
NOTICE OF APPEAL OF ASSESSMENTS
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e
Wood v. City ofLewiston, 138 Idaho 218, 222 (Idaho 2002) ("Nonetheless,
even while the courts presume the assessments are valid, because levying such
assessments are in derogation of private property rights, courts require strict
compliance with mandatory statutory procedures ..... Thus, the municipal power
enjoys broad discretion, so long as mandatory statutory procedures are
followed."
h. Whether the conduct of the Sage Acres LID Board of Commissioners and of
attorney Stephanie Bonney violated the due process rights of the Appellants
where Ms. Bonney represented 1) the Appellants and other homeowners within
the Sage Acres community; 2) the Sage Acres Homeowners Association, whose
putative board members supported the establishment of the Sage Acres LID; and
3) the Sage Acres LID as bond counsel, all without any disclosure of a potential
or actual conflict of interest to any of the Appellants, and without authorization
from any of the Appellants.
1.

Whether the Sage Acres LID Board of Commissioners properly considered, or
arbitrarily and capriciously refused to consider, the objections and supporting
evidence presented by most of the Appellants to the effect that the LID
contractor, Eagle Water Company, failed to comply with its obligations under
the fixed-price contract by improperly substituting old and/or used parts and
equipment for new parts and equipment, by engaging in improper and
unworkmanlike construction practices, and by damaging the property of some of
the Appellants. Appellants assert that the assessment cannot have been correctly
or regularly made where Eagle Water Company did not meet the obligations
NOTICE OF APPEAL OF ASSESSMENTS
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•
which are purportedly for the benefit of the Appellants and other homeowners
within the Sage Acres LID, and where the ability of the water system to perform
as required by the contract and as promised by Eagle Water Company and
others, including Ada County, is in doubt.
j. Whether the Sage Acres LID Board of Commissioners complied in all respects
with the statutes, ordinances, codes, and other authorities requiring the review
of the LID project by the Idaho Department of Environmental Quality, the
Department of Water and Power, the Eagle Fire Department, and other state,
county, and municipal agencies and authorities.
k. All of the objections which were filed by the Appellants and other objectors on
or about July 30, 2013, have been designated as part of the record below, and
are incorporated by reference as though fully set forth herein. A true and
correct copy of the Appellant/Objectors' objections and supporting affidavits500 pages of them-- is attached hereto in true and correct form on DVD.

STATEMENT OF RELIEF SOUGHT

36. Appellants seek relief from this Honorable Court as follows:
a. To revise, correct, conform or set aside the assessment; and,
b. To order that such assessment be made de novo; and,
c. To order that Appellant's engineering experts be permitted to inspect the water
system in order to evaluate the benefit which is purported to inure to the parcels
within the Sage Acres LID; and,
d. To exclude all of the Appellants' parcels of land from the assessment roll; and,
NOTICE OF APPEAL OF ASSESSMENTS
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e. To fairly and justly compensate the Appellants for damage to their property
sustained as a result of the construction of the LID water system; and,
f. Such further and other relief as this Honorable Court may deem appropriate.

DESIGNATION OF THE RECORD
37. Appeal is made to Ada County Ordinance Nos. 780, adopted on May 10, 2011, and to
Ordinance No. 809, published on August 19, 2013. Ordinance No. 780 established
Ada County Local Improvement District No. 1101, and Ordinance No. 809 published
the assessment roll for the Sage Acres LID.
38. Appellants hereby designate as the record on this matter any and all petitions,
documents, affidavits, correspondence, emails, reports, analyses, studies, objections,
and/or other materials which were relied upon or considered in any way by Ada
County, and any department thereof, and/or by the Board of the Local Improvement
District No. 1101, in this matter. Appellants do not believe that a publicly-available list
or index of such materials exists, and are unable to specify with any greater degree of
particularity the documents which make up the record on this matter.
39. Also designated are any protests, objections, and/or legal challenges of any kind which
have been filed concerning this matter. A true and correct copy of the
Appellant/Objectors' objections and supporting affidavits which were filed on or about
July 30, 2013 is attached hereto on DVD in order to avoid burdening the Court with
over 500 pages of objections.
40. The Board of Commissioners for Ada County and the Board of the Local Improvement
District No. 1101 have held several hearings on this matter. Appellants hereby
NOTICE OF APPEAL OF ASSESSMENTS
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designate the transcripts of same to be part of the record on appeal. To the best of
Appellants' knowledge, hearings were held on the following dates: January 19, 2011;
February 23, 2011; March 9, 2011; March 23, 2011; April 5, 2011; May 10, 2011;
October 5, 2011; February 15, 2012; July 30, 2013; and August 13, 2013. Appellants
will seek to augment the record in the event that it is discovered that other hearings on
this matter were held. Those who may have copies of such transcripts are:
a. Christopher Rich, Ada County Clerk, Room 1196, 200 W. Front Street, Boise,
ID 83702, Tel. 208.287 .6840;
b. Judy Morris and/or the clerk of the Board of Commissioners for Ada County,
200 W. Front Street, Boise, ID 83702;
41. The Appellants anticipate that they can reach a stipulation regarding the agency record
with the Respondents and any other parties, and will pay their necessary share of the
fees for preparation of the record at such time.

FILING AND SERVICE
42. Service of this Notice of Appeal has been made on the Respondents and other parties at
the time of filing of this Petition.

II
II
II
II
II
II
NOTICE OF APPEAL OF ASSESSMENTS
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ATTORNEY'S FEES AND COSTS

43. Should they prevail on this appeal, Appellants hereby request the award of reasonable
attorney's fees and costs against the Respondents as authorized by law.

Respectfully submitted,
DATE: September 18, 2013

THE LAW OFFICE OF
ANDREW T. SCHOPPE, PLLC
.·

.-·-;~

By:~

Attorney for Appellants

NOTICE OF APPEAL OF ASSESSMENTS
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 18th day of September, 2013, I served the foregoing
document, entitled NOTICE OF APPEAL OF ASSESSMENTS, as follows:
[ ] Electronically through the CM/ECF system, which caused the following parties or counsel
to be served by electronic means, as more fully reflected on the Notice of Electronic Filing;
[] Via U.S. Mail to the addressee below.

[X] Via hand delivery to the addressee(s) below.
[] Via facsimile transmission to the addressee below:

Service List
Board of the Local Improvement District No. 1101
200 W. Front Street
Boise, ID 83702
Board of Commissioners of Ada County
200 W. Front Street
Boise, ID 83702

NOTICE OF APPEAL OF ASSESSMENTS
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FIL!O

----P.M

6*[6=

OCT 2 2 2013
CHRISTOPHER 0
Sy CHRISTINE

BOARD OF ADA COUNTY COMMISSIONERS
200 W. Front Street, 3rd Floor
Boise, Idaho 83 702
(208) 287-7000

DEPUTY

s':~· Cieri(

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
JEANETTE HOFFMAN, DON THOMAS,
)
MARI THOMAS, BRIAN NELSON, LOUISE )
LUSTER, LYNDA SNODGRASS, LANCE
)
HALE, MONIQUE HALE, ROXANNE METZ, )
AL THORNTON, TONI THORNTON, BLAIR )
HAGERMAN, LISA BERRY, DARRIN
)
HENDRICKS, KATHLEEN (RAPLEY)
)
HENDRICKS, LAURA ELLIOTT, LESLIE
)
CURFMAN,MIKEZEHNER,JOSEFRANCA,)
KAREN CROSBY, CHUCK BOYER, and KIM )
BLOUGH, individuals,
)
)
Appellants,
)
)
)
vs.
)
)
THE BOARD OF THE LOCAL
)
IMPROVEMENT DISTRICT NO. 1101, an
Idaho Local Improvement District; BOARD OF )
)
ADA COUNTY COMMISSSIONERS,
)
)
Respondents.
)

Case No. CV OC 13 16705
NOTICE OF LODGING OF
AGENCY RECORD AND
TRANSCRIPT

NOTICE IS HEREBY GIVEN that on the~day of October, 2013, the Agency
Record and Agency Transcript in the above-referenced matter were lodged with the Board of Ada
County Commissioners pursuant to I.R.C.P. 84(f) and 84(g). All parties before the agency may
pick up a copy of the transcripts and record at the agency and have fourteen (14) days from the

NOTICE OF LODGING OF AGENCY RECORD AND TRANSCRIPT - PAGE 1
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date of this notice in which to file any objections to the transcripts and record, pursuant to
I.R.C.P. 84(j). Pursuant to I.R.C.P. 84(f) and 84(g), fees for preparation of the agency transcripts
and record total $2,953.44, less deposit received of $150.00, with a balance due and owing of
$2,803.44. (See statement attached hereto.)
DATED this~)"'1day of October, 2013.

Deputy Clerk, Board of Ada County Commissioners

CERTIFICATE OF SERVICE
.-J 'I ,,)....,

I HEREBY CERTIFY that on this _,L,,,&_ day of October, 2013, I served a true and correct
copy of the foregoing NOTICE OF LODGING OF AGENCY RECORD AND TRANSCRIPT to the following
persons by the following methods:

Andrew T. Schoppe
Law Office of Andrew T. Schoppe, PLLC
910 W Main Street, Ste 358B
Boise, ID 83 702

Hand Delivery
__L__ U.S. Mail
Certified Mail
_ _ Facsimile (208) 392-1607

Jason Scott
Hawley Troxell Ennis & Hawley, LLP
877 Main Street, Ste 1000
PO Box 1617
Boise, ID 83701

Hand Delivery
~ U.S.Mail
Certified Mail
_ _ Facsimile (208) 954-5262

NOTICE OF LODGING OF AGENCY RECORD AND TRANSCRIPT - PAGE 2
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ADA COUNTY COMMISSIONERS

STATEMENT OF CHARGES FOR
COPIES OF TRANSCRIPTS AND RECORD
TO GO TO DISTRICT COURT

IN THE MATTER OF SAGE ACRES LID NO. 1101

ITEM

PAGES

Transcripts' Preparation (See attached Invoice
561
from Canyon Transcription)

Original Record Preparation
Copy of Transcripts & Record for Counsel

RATE

AMOUNT

@$4.25/ea.

$2,384.25

558

@$1.00/ea

$558.00

1119

@$.01/ea

$11.19

TOTAL CHARGES

$2,953.44

LESS DEPOSIT RECEIVED [9/24/13]

($150.00)

BALANCE OWING

$2.803.44

000022

e
Canyon Transcription

Invoice

P.O. Box387
Caldwell, ID 83606
Phone (208)454-1010
SS No.

Date

Invoice#

10/14/2013

3920

Bill To

Ada County Commissioners
Attention: Sue Axtman
200 West Front Street
Boise, ID 83702

Ordered

Delivered

Job No.

Type

9/24/13

10/15/2013

13-216A-W

Standard

Pages

Rate

Description

Amount

In the Matter of the Sage Acres Ranchettes Local
Improvement District, Public Hearings, Open
Board Meetings and Information Meetings held
before the Ada County Board of Commissioners
January 19, 2011
February 23, 2011
March 9, 2011
March 22, 2011
March 29, 2011
April 5, 2011
April 11, 2011
April 21, 2011
May 10, 2011
October 5, 2011
February 15, 2012
July 6, 2012
August 2, 2012
October 15, 2012
November 19, 2012
November 30, 2012
April24,2013
May 28, 2013
I certify the above account is true and correct.
Tamara A. Weber, Canyon Transcription

Total

Balance Due
Page 1
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•

Canyon Transcription
P.O. Box 387
Caldwell, ID 83606
Phone(208)454-1010
SS No.

Invoice
Date

Invoice #

10/14/2013

3920

Bill To

Ada County Commissioners
Attention: Sue Axtman
200 West Front Street
Boise, ID 83702

Ordered

Delivered

Job No.

Type

9/24/13

10/15/2013

13-216A-W

Standard

Pages

Rate

Description

Amount

June 12, 2013
June 18, 2013
July 30, 2013
August 13, 2013
561

TOTAL

I certify the above account is true and correct.
Tamara A. Weber, Canyon Transcription

Page2

4.25

2,384.25

Total

$2,384.25

Balance Due

$2,384.25
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IN.ND NOTIFICATION : FAX RECEIVED SUC~FULLY

TIME RECEIVED
November 6, 2013 10:54:11 AM MST
To:

Page 1

REMOTE CSID
12083921607

D.ION
159

2013-11-08 17:51 :29 (GMT)

of S

**
PAGES
5

12083921607

STATUS
Received

From: Andrew T. Schoppe

F'L~.t I d 9d

NO·-----;;~---;~~-A.M_ _ _ _
~

NOVO 6 2013
THE LAW OFFICE OF ANDREW T. SCHOPPE, PLLC
ANDREW T. SCHOPPE, SBN 8110
910 W. Main Street
Suite 358B
Boise, ID 83702
Tel.: 208.450.3797
Fax: 208.392.1607
andrew@schoppelaw.com

CHRISTOPHER D. RICH, Clerk
By KATRINA THIESSEN
01:PVTY

Attorney for Appellants

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
JEANETTE HOFFMAN, DON THOMAS,
MARI THOMAS, BRIAN NELSON, LOUISE
LUSTER, LYNDA SNODGRASS, LANCE
HALE, MONIQUE HALE, ROXANNE
METZ, AL THORNTON, TONI THORNTON,
BLAIR HAGERMAN, LISA BERRY, DARRIN
HENDRICKS, KATHLEEN (RAPLEY)
HENDRICKS, LAURA ELLIOTT, LESLIE
CURFMAN, MIKE ZEHNER, JOSE
FRANCA, KAREN CROSBY, CHUCK
BOYER, and KIM BLOUGH, individuals,

CASE NO. CV OC 13 16705

APPELLANTS' OBJECTIONS TO
AGENCY RECORD

Appellants,
vs.
THE BOARD OF THE LOCAL
IMPROVEMENT DISTRICT NO. 1101, an
Idaho Local Improvement District; BOARD OF
ADA COUNTY COMMISSIONERS,
Respondents.
TO:

THE BOARD OF THE LOCAL IMPROVEMENT DISTRICT NO. 1101 and the

BOARD OF ADA COUNTY COMMISSIONERS:

OBJECTIONS TO AGENCY RECORD
- 1-
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To:

Page 2

2013-11-06 17:51 :29 (GMT)

of S

.12063921607

From: AndrewT. Schoppe

PLEASE TAKE NOTICE that, pursuant to I.R.C.P. 84(j), Appellants hereby object o
the Agency Record on this matter on the grounds that it is incomplete, and request that the
documents specified below be added to the Agency Record in order to assist the Court to fully
and fairly evaluate the claims at issue on appeal of the assessments.
1. Appellants request the addition to the Agency Record of the transcript the Board
meeting which is believed to have occurred in or around March 2011 and at which
attorney Stephanie Bonnie- who represented the Sage Acres Ranchettes Homeowners
Association, as well as those homeowners within the subdivision who submitted
petitions in support of the formation of the Local Improvement District- was hired as
bond counsel for the LID. The fees of Ms. Bonney's firm, Moore Smith Buxton &
Turcke, Chtd., are included in the assessments under appeal.
2. Appellants request the addition to the Agency Record of a copy of the contract between
Moore Smith Buxton & Turcke, Chtd., whose attorney's fees are included in the
assessments under appeal. The contract is believed to have been entered into in or
around March 2011.
3. Appellants request the addition to the Agency Record of an affidavit purported to have
been signed by Leslie Curfman and/or her husband, who own property in Sage Acres
Ranchettes, but who were not resident-owners at the time the affidavit was signed.
Leslie Curfman is a party to this appeal. Appellant Monique Hale's March 26, 2012
Public Records Request sought this and other affidavits, but her request was improperly
denied by Ada County on the grounds of attorney~client privilege, even though Moore
Smith Buxton & Turcke did not represent the Curfmans. The Curfman affidavit is
believed to have been improperly used in connection with the formation of the LID, as

OBJECTIONSTOAGENCYRECORD
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To:
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12003921 GO?

rro.,,c

A.,drew T. .Schoppe

they were not resident-owners of the Sage Acres Ranchettes subdivision at the time.
Moore Smith Buxton & Turcke billed the Board for its service in obtaining the affidavit
in or around March 2011.
4. Appellants request the addition to the Agency Record of the transcript of the December
18, 2010 meeting of the Board, for which Appellants did not receive notice.
5. Appellants request the addition to the Agency Record of the transcript of Resolution

No. 1729, which created Local Improvement District No. 1101.
6. Appellants request the addition to the Agency Record of any affidavit regarding fire
code testing of the LID water system by the Eagle Fire Department. This affidavit was
referred to by Ada County Director of Operations Dave Logan in his statements at the
June 12, 2013 Information Meeting before the LID Board (transcript pages 491-492).
The affidavit has never been produced in response to Appellant Kim Blough's Public
Records Requests.
7. Appellants request the addition to the Agency Record of documents certifying that the
LID water system supplies pressure at 35 psi at the homeowners' taps, as required by
the Idaho Department of Environmental Quality Rules, IDAPA 58.01.08, "Idaho Rules
for Public Drinking Water Systems," Rule 552, "Operating Criteria for Public Water
Systems."

That certification was never produced in response to Appellant Kim

Blough' s Public Records Request, and it is believed that the required pressure testing
was never performed by Eagle Water Company or any other entity.
II
II
II
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Fromc AndrewT. Schoppe

Appellants reserve the right to request leave of Court to augment the record on appeal as
authorized by the Idaho Rules of Civil Procedure.
Respectfully submitted,
DATE: November 6, 2013

THE LAW OFFICE OF
ANDREW T. SCHOPPE, PLLC

By:

ANDREW T. SCHOPPE
Attorney for Appellants,
Jeanette Hoffinan, Don Thomas, Mari Thomas,
Brian Nelson, Louise Luster, Lynda Snodgrass,
Lance Hale, Monique Hale, Roxanne Metz, Al
Thornton, Toni Thornton, Blair Hagerman, Lisa
Berry, Darrin Hendricks, Kathleen (Rapley)
Hendricks, Laura Elliott, Leslie Curfman, Mike
Zehner, Jose Franca, Karen Crosby, Chuck Boyer,
and Kim Blough

OBJECTIONSTOAGENCYRECORD
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Fromc Andrew T. Schoppe

CERTIFICATE OF SERVICE
I, the undersigned, certify that on the 6th day of November, 2013, I caused a true and correct
copy of the following documents to be served upon the parties identified below as follows:
Document(s) served:
APPELLANTS' OBJECTIONS TO AGENCY RECORD
Parties served:
Counsel for Respondents

Jason D. Scott, Esq.
Hawley Troxell
877 Main Street,
Ste. 1000
Boise, ID 83702
jscott@hawleytroxell .com
F: 208.954.5262

Filed with/Notice to:
Court

Ada County Courthouse
200 W Front St
Boise, ID
Fax: 208.287.6919

Agency

Board of the Local Improvement District No.
1101/ Board of Commissioners of Ada County
200 W. Front Street
Boise, ID 83702
Fax: 208.287. 7009

Manner of service:
X

Facsimile
U.S. mail

- - Electronic service and/or ECF

ANDREW T. SCHOPPE

___ Hand-delivery

- - Personal service

OBJECTIONS TO AGENCY RECORD
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DECO 6 2013
CHRISTOPHER D. RICH, C!...trk

BOARD OF ADA COUNTY COMMISSIONERS
200 W. Front Street, 3rd Floor
Boise, Idaho 83702
(208) 287-7000

By ELYSHIA HOLMEf
::JEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
JEANETTE HOFFMAN, DON THOMAS,
MARI THOMAS, BRIAN NELSON, LOUISE
LUSTER, LYNDA SNODGRASS, LANCE
HALE, MONIQUE HALE, ROXANNE METZ,
AL THORNTON, TONI THORNTON, BLAIR
HAGERMAN, LISA BERRY, DARRIN
HENDRICKS, KATHLEEN (RAPLEY)
HENDRICKS, LAURA ELLIOTT, LESLIE
CURFMAN, MIKE ZEHNER, JOSE FRANCA,
KAREN CROSBY, CHUCK BOYER, and KIM
BLOUGH, individuals,

)
)
)
)
)
)
)
)
)
)
)

Case No. CV OC 1316705
NOTICE OF FILING OF AGENCY
RECORD AND TRANSCRIPT

)

Appellants,
vs.
THE BOARD OF THE LOCAL
IMPROVEMENT DISTRICT NO. 1101, an
Idaho Local Improvement District; BOARD OF
ADA COUNTY COMMISSSIONERS,
Respondents.

)
)
)
)
)
)
)

)
)
)
)

NOTICE IS HEREBY GIVEN that on the ~ y of December, 2013, the settled
Agency Record and Agency Transcript in the above-referenced matter were filed with the District
Court of the Fourth Judicial District of the State of Idaho pursuant to Idaho Rule of Civil
Procedure 84(k).

NOTICE OF FILING OF AGENCY RECORD AND TRANSCRIPT - PAGE 1
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DATED this ~day of December, 2013.

Deputy Clerk, Board of Ada County Commissioners

CERTIFICATE OF SERVICE

-~

I HEREBY CERTIFY that on this_£_ day of December, 2013, I served a true and correct
copy of the foregoing NOTICE OF FILING OF AGENCY RECORD AND TRANSCRIPT to the following
persons by the following methods:

Andrew T. Schoppe
Law Office of Andrew T. Schoppe, PLLC
910 W Main Street, Ste 358B
Boise, ID 83 702

_bs,,._ Hand Delivery

Jason Scott
Hawley Troxell Ennis & Hawley, LLP
877 Main Street, Ste 1000
PO Box 1617
Boise, ID 83701

____k

U.S. Mail
Certified Mail
Facsimile (208) 392-1607
Hand Delivery
U.S. Mail
Certified Mail
_ _ Facsimile (208) 954-5262

NOTICE 0)2' FILING OF AGENCY RECORD AND TRANSCRIPT - PAGE 2
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From: A n d r e w T . Schoppe,

NO.,---""'l!F'll'11Lib~.M~1r::,~L:-.~3{':1)~
A.M-------

DEC 30 2013
THE LAW OFFICE OF ANDREW T. SCHOPPE, PLLC
ANDREW T. SCHOPPE, SBN 8110
910 W. Main Street
Suite 358B
Boise, ID 83702
Tel.: 208.450.3797
Fax: 208.392.1607
andrew@schoppelaw.com

CHRISTOPHER D. RICH, Clerk
By ELAINE RUDZINSKI
DEPUTY

Attorney for Appellants

IN THE DISTRICT COURT OF THE FOURTII JUDICIAL DIS1RICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

JEANETTEHOFFMAN, etal.,
Appellants,
vs.

CASE NO. CV OC 13 16705
Hon. Timothy Hansen Presiding
APPELLANTS' MOTION TO AUGMENT
AGENCY RECORD ON APPEAL

THEBOARDOFTHELOCAL
IMPROVEMENT DISTRICT NO. 1101, an
Idaho Local Improvement District; BOARD OF
ADA COUNTY COMMISSIONERS,

Hearing:
4:00p.m., Januaiy30,2013

Respondents.
TO:

THE BOARD OF THE LOCAL IMPROVEMENTDISTRICTN0.1101 andtheBOARD

OF ADA COUNTY COMMISSIONERS:
PLEASE TAKE NOTICE that, pursuant to I.R.C.P. 84(1) and I.C. § 67-5276, Appellants
hereby request that this Honorable Court augment the Agency Record on appeal to "undelete"
transcripts in the Agency Record already lodged with the Court on October 22, 2013, but which
Respondents have improperly purported to strike from the Agency Record after self-servingly
ruling upon their own late-filed objections to the record in their December 6, 2013 Order Settling

MOTION TO AUGMENT RECORD ON APPEAL
- 1-
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RECEIVED
To: Kasey Vink

2013-12-30 22:34:01 (GMT)

Page 3 5 o1'43

Record.

Appellants further request that the Court augment the Agency Record to include

documents and transcripts listed in their November 6, 2013 Objections to Agency Record.
The documents and records which Appellants seek to have either "undeleted" or
augmented are as follows:

A Appellants requestthatthe Court issue an Order "undeleting" from the Agency Record the
following hearingtranscripts, all of which were lodged with the Court by the LID Board
on October 22, 2013:
1.

2011 Transcripts: January 19; Feburary 23; March 9; March 22; March29; April 5;
April 11; April 21; May 10; and October 5;

2.

2012 Transcripts: February 15; July6; August2; October 15; October23; November
19; November30;

3.

2013 Transcripts: April 24; May 28; June 12; June 18; July 30; August 13;

B. Appellants further request that the Court issue an Order directing the Respondents to
augment the Agency Record with the following documents, all of which were requested
verbatim in the Appellants' 0~ ections to Agency Record on November 6. The Appellants
do not have copies of any of the requested records, as they have never been produced by
the Respondents, even in response to Public Records Act Requests filed by the Appellants
and others.
1. "Appellants request the addition to the Agency Record of the transcript the Board
meeting which is believed to have occurred in or around March 2011 and at which
attorneyStephanieBonnie-whorepresentedtheSageAcresRanchettesHomeowners
Association, as well as those homeowners within the subdivision who submitted
petitions in support of the formation of the Local Improvement District- was hired as
bond counsel for the LID. The fees of Ms. Bonney's firm, Moore Smith Buxton &
Turcke, Chtd., are included in the assessments under appeal.
2. Appellants request the addition to the Agency Record ofa copy ofthe contract between
Moore Smith Buxton & Turcke, Chtd., whose attorney's fees are included in the
MOTION TO AUGMENT RECORD ON APPEAL
-2-
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5.
6.

7.
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assessments under appeal. The contract is believed to have been entered into in or
around March 2011.
Appellants request the addition to the Agency Record of an affidavit purported to have
been signed by Leslie Curfman and/or her husband, who own property in Sage Acres
Ranchettes, but who were not resident-owners at the time the affidavit was signed.
Leslie Curfman is a party to this appeal. Appellant Monique Hale's March 26, 2012
PublicRecordsRequestsoughtthisandotheraffidavits, butherrequestwasimproperly
denied by Ada County on the grounds of attorney-client privilege, even though Moore
Smith Buxton & Turcke did not represent the Curfmans. The Curfman affidavit is
believed to have been improperly used in connection with the formation of the LID, as
they were not resident-owners of the Sage Acres Ranchettes subdivision at the time.
Moore SmithBuxton& Turcke billed the Board for its service inobtainingthe affidavit
inoraroundMarch201 l.
AppellantsrequesttheadditiontotheAgencyRecordofthetranscriptoftheDecember
18, 2010 meeting of the Board, for which Appellants did not receive notice.
Appellants request the addition to the Agency Record of the transcript ofResol ution
No. 1729, which created Local Improvement District No. 1101.
Appellants requestthe addition to the Agency Record of any affidavit regarding fire
code testing of the LID water system by the Eagle Fire Department. This affidavit was
referred to by Ada County Director of Operations Dave Logan in his statements at the
June 12, 2013 Information Meeting before the LID Board(transcript pages491-492).
The affidavit has never been produced in response to Appellant Kim Blough' s Public
Records Requests.
Appellants request the addition to the Agency Record of documents certifying that the
LID water system supplies pressure at 35 psi at the homeowners' taps, as required by
theidahoDepartmentofEnvironmentalQualityRules,IDAPA58.01.08, "IdahoRules
for Public Drinking Water Systems," Rule 552, "Operating Criteria for Public Water
Systems." That certification was never produced in response to Appellant Kim
Blough' s Public Records Request, and it is believed that the required pressure testing
was never performed by Eagle Water Company or any other entity."

STATEMENTOFFACTS
As the Court is aware, this is an appeal pursuantto Idaho Code§§ 50-1718, seeking

judicial review of a final order issued by the Board of Commissioners of Ada County Local
Improvement District No. 1101, commonly known as the Sage Acres Local Improvement District
(hereinafter "Sage Acres LID"). Ada County Ordinance No. 780 established the Sage Acres LID,
and was adopted on May 10, 2011.
The stated purpose of the Sage Acres LID was to construct a water system for
residential and irrigation use by the properties within the Sage Acres Homeowners Association, a
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neighborhood situated off of Old Horseshoe Bend Road in Boise, Idaho, and across Highway 55
from the City of Eagle.
Most of the Appellants opposed the LID from the start, chiefly on the grounds that the
water system which has been constructed was both unnecessary and excessively expensive in
comparison to other available options, and most of them filed ol:?jections to the assessment roll.
In their Notice of Appeal from Assessments, the Appellants outlined their grounds for
appeal. Those grounds cited in the Notice of Appeal which most directly relate to the issue now
under consideration by this Court are:
b) Whether the proceedings in making the assessment were regular,
c) Whether the assessments are correct with respect to each of the affected parcels;
d) Whether the amounts levied on the Appellants' respective parcels are excessive or
otherwise inappropriate, includingthe alleged benefits accruing thereon and the proper
proportionate share of the total cost of the improvements to be borne thereby;
f) Whether certain parcels within the Sage Acres community were improperly excluded
from the boundaries of the LID, even where some of those lots will nonetheless use the
water system established within the LID and at the expense of the Appellants and others;
and,
i)WhethertheSageAcresLIDBoardofCommissionersproperlyconsidered,orarbitrarily
and capriciously refused to consider, the objections and supporting evidence presented by
most of the Appellants to the effect that the LID contractor, Eagle Water Company, failed
tocomplywithitsobligationsunderthefixed-pricecontractbyimproperlysubstitutingold
and/orused parts and equipment for new parts and equipment, by engaging in improper
and unworkmanlike construction practices, and by damaging the property of some of the
Appellants. Appellants assert that the assessment cannot have been correctly or regularly
made where Eagle Water Company did not meet the obligations which are purportedly for
the benefitoftheAppellantsandother homeowners within the Sage Acres LID, and where
the ability of the water system to perform as required by the contract and as promised by
Eagle Water Company and others, including Ada County, is in doubt.

On October 22, 2013, the Board filed its Notice of Lodging of Agency Record inresponse
to the Appellants' designation of the record.
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On November 6, Appellants timely filed their objections to the Agency Record asrequired

by I.R.C.P. 84(j) and based upon the time computation method outlined in I.R.C.P. 6(a).

1

The

Appellants objected on the grounds that the Agency Record was incomplete, and requested the
addition of the following documents and records, none of which they have ever seen, but which
they believe to exist:
Even though November 6 was the last possible day for the parties to file theirobjections to
the Agency Record, the Respondents filed nothing at all onthatdate.

It was not until nearly a weeklater, on November 12, thatthe Respondentsfiledadocument
styled "Objection to Appellants' Transcript Requests. " 2 Even though their time to object to the
Agency Record had passed, the LID Board and Board of Ada County Commissionersobjected ''to
including in the transcript on appeal any hearings exceptthose held on July 30 and August 13 of
2013, " 3 and the Respondents asked themselves to overrule the Appellants' requests for inclusion
in the Agency Record any transcripts other than the July 30 and August 13 LID Board hearings.
On December 6, the LID Board issued its Order Settling Record. 4 Even though they filed

their own objections late, the LID Board denied Appellants' Objections 1-5, above.
Objections 6and7, whichrequesteddocumentsreferredtoduringtheassessmenthearings,
were granted.
The LID Board also overruled the Appellants' objections to the late filing of the
Respondents objections, finding that "no prejudice has been suffered by the Appellants and will
accept the late filing of Respondents' Objections." Respondents then purportedly"deleted"

Affidavit of Andrew T. Schoppe, Ex. A.
Schoppe Aff., Ex. B.
3 Schoppe Aff., Ex. B, p. 2.
4 Schoppe Aff., Ex. C.
1

2
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transcripts which contain highly relevant testimony concerning the LID and the amounts spent in
building it, all of which are included in the Assessment now under appeal.
Because the Assessment is simply the aggregate of the sums paid by the LID Board to
Eagle Water Company, to Ms. Bonney' slaw firm, and to other contractors and entities, a central
question on this appeal is whether those sums were appropriate, or whether they were inflated and
even fraudulent where, for example, Ms. Bonney' s fees for the private representation of the Sage
Acres Ranchettes Homeowners Association are included, or where Eagle Water Company was
required to use new parts and equipment in the construction of the water system, but instead used
old parts and equipment and then billed the LID Board as if it were new.
See, for example, pp. 400:22-401 :8 of the November 19, 2012 Transcript lodged with the
Court on October 22, in which Ada County Director of Operations Dave Logan seeks the Board's
approval for $106,807.41 bill from Eagle Water Company for "50 percent of the costs of that
material- material only. And that's per the contract." 5 As set forth in the Objections to the
Assessment Roll filed by the Petitioners in July of this year, there is evidence that Eagle Water
Company was not entitled to such payments "per the contract'' where it failed to comply with the
contract, and the Appellants submit that they should not be required to pay Eagle Water Company
for its noncompliance.
Also at issue is how it is that properties not originally included within the boundaries of
the LID will nonetheless receive the benefit of the water system, but without any assessment
having been made against those properties. The Appellants will simply be expected to pay the bill
for that benefit, apparently, and they thus deserve the opportunity to illustrate to the Court the
irregular manner in which this LID has been handled by the Respondents from the very beginning.

5

Schoppe Aff., Ex. D.

MOTION TO AUGMENT RECORD ON APPEAL
-6-

000037

RECEIVED
To: Kacey Vink

Page 40 o1' 43

2013-1 :2-30 22:34:01

(GMT)

The transcripts which the Appellants seek to have "undeleted" from the Agency Record
recordthestatementsanddecisionsoftheRespondentsinarrivingattheparticulardollarfigureof
the Assessment as it stands today, and they alsocontainevidenceofstatementsandrepresentations
made by representatives of Eagle Water Company, of Ada County, and by Ms. Bonney. Included
in the Assessment are fees for all of those and for other entities, businesses, and contractors who
performed work on the LID.
Appellants respectfully submit that, if the Respondents' effort to so blatantly limit the
Agency Record in their favor is not reversed, the Appellants will be prejudiced by being unable to
presentthisHonorableCourtwithevidenceconcemingthehighlyirregularproceedingswhichled
to the Assessment as it now stands. Further, there is absolutely no prejudice to any party where
virtually all of the transcripts now at issue were lodged with the Court over two months ago.

IL

ARGUMENT

A. TheLIDBoardlrnproperlyConsidered ItsOwnLate-filedObjections and "Deleted"
theSubjecITranscripts in a Biased Manner Which Will Deprive the Appellants of
Their Due Process Rights on Appeal

U oder I .R.C.P. 84(i ), on judicial review of an agency decision, "[a]ny party may o~ect to
thetranscriptandrecord within fourteen (14) days from the date of mailing of the notice of the
parties thatthe transcript and record has been lodged with the agency. Upon failure of the

parties to file ano~ ection within thattimeperiod, thetranscri ptandrecordshall bedeemedsettled.
Any o~ection made to a transcript and record shall be determined by the agency within fourteen
(14) daysofreceiptthereof. The agency's decision on the o~ection and all evidence, exhibits,and
written presentations on the o~ection shall be included in the record on petition for review."
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"The Due Process Clause entitles a person to an impartial and disinterested tribunal."

Eacretv. BonnerCounty, 139 Idaho 780, 784, 86 P.3d494, 498 (2004)( citing Marshallv.Jerrico,
Inc., 446 U.S. 238, 100 S.Ct. 1610, 64 L.Ed.2d 182 (1980). This requirement applies not only to
courts, but also to state administrative agencies. Id. (citing Stiversv. Pierce, 71 F.3d 732 (9th
Cir.1995)).
Here, the Respondents acted well outside of the authority granted to them by Rule 84(j) in
considering and ruling upon their own objections which they for some reason could not timely
present to themselves, and they have deprived the Appellants of their due process rights to an
impartialanddisinterestedtri bunalby deletingtranscriptsfromthealready-lodgedAgency Record
which will assist the Court in understanding the issues now under appeal.
While the Appellants timely filed their oqjections to the Agency Record, the Respondents
did not, and they thus waived the right to make any oqjections at all. Even though it is extremely
unlikely that any of the Appellants' objections would have been considered at all had they been
filed late, the Respondents self-servingly considered their own oqjections and ruled upon them in
a manner which is obviously designed to ensure that the Agency Record is limited in favor of the
Respondents and which will cause prejudice to the Appellants, who will be deprived of the
opportunityto point to transcriptsconcerningthe expense sand costs whichare incorporated within
the Assessment and which are directly related to this appeal.

II
II
II
II
II
MOTION TO AUGMENT RECORD ON APPEAL
-8-

000039

RECEIVED
To: Kacey Vink

2013-12-30 22:34:01

Page 42 of 43

III.

(GMT)

CONCLUSION
Appellants simply ask that they be permitted to present as much evidence as possible in

support of their appeal of the Assessment, which will cost each of them approximately $22,000
per parcel. Where virtually all of the transcripts now at issue have already been prepared and
lodged with the Court, there can be no claim of prejudice by the Respondents, whose self-serving
decision to rule upon their own late-filed objections is questionable at best.
Respectfully submitted,
TIIE LAW OFFICE OF
ANDREW T. SCHOPPE, PLLC

DATE: December30, 2013

By:
ANDREWT. SCHOPPE
Attorney for Appellants,
JeanetteHoffman,DonThomas, MariThomas,
Brian Nelson, Louise Luster, Lynda Snodgrass,
Lance Hale, Monique Hale, Roxanne Metz, Al
Thornton, Toni Thornton, Blair Hagerman, Lisa
Berry, Darrin Hendricks, Kathleen (Rapley)
Hendricks, Laura Elliott, Leslie Curfman, Mike
Zehner, Jose Franca, Karen Crosby, Chuck Boyer,
and Kim Blough
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CERTIFICATE OF SERVICE
I, the undersigned, certify that on the 30th day of December, 2013, I caused a true and correct
copy of the following documents to be served upon the parties identified below as follows:
Document(s)served:
APPELLANTS' MOTION TO AUGMENT AGENCY RECORD ON APPEAL
Parties served:
Counsel for Respondents

Filed with/Notice to:
Court

Jason D. Scott, Esq.
Hawley Troxell
877 Main Street.,
Ste.1000
Boise, ID 83702
jscott@hawleytroxell.com
F: 208.954.5262

Ada County Courthouse
200 W Front St
Boise, ID
Fax: 208.287.6919

Manner of service:
X

Facsimile

- - - US.mail
- - - Electronic service and/or ECF

ANDREWT. SCHOPPE

- - - Hand-delivery
Personal service
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THE LAW OFFICE OF ANDREW T. SCHOPPE, PLLC
ANDREWT. SCHOPPE, SBN 8110
910 W. Main Street
Suite 358B
Boise, ID 83702
Tel.: 208.450.3797
Fax: 208.392.1607
andrew@schoppelaw.com

DEC 30 2013
CHRISTOPHER D. RICH, Clerk
By ELAINE RUDZINSKI
DEPUTY

Attorney for Appellants

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

JEANETTE HOFFMAN, et al.,

CASE NO. CV OC 13 16705
Hon. Timothy Hansen Presiding

Appellants,
vs.
THE BOARD OF THE LOCAL
IMPROVEMENT DISTRICT NO. 1101, an
Idaho Local Improvement District; BOARD OF
ADA COUNTY COMMISSIONERS,

AFFIDAVIT OF ANDREW T. SCHOPPE
IN SUPPORT OF APPELLANTS'
MOTION TO AUGMENT AGENCY
RECORD ON APPEAL

Hearing:
Respondents.

4:00p.m., January30, 2013

AFFIDAVIT OF ANDREW T. SCHOPPE
I, ANDREW T. SCHOPPE, am the attorney of record for the Appellants in these
proceedings. I am licensed to practice law before all of the Courts of the states ofldaho and
California. The matters set forth herein are true and correct to the best of my personal
knowledge, and as to those matters stated upon information and belief: I believe them to be true.
I could and would testify to the truthfulness of these matters in court if asked to do so.
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1. As noted in the moving papers, the documents and records which Appellants seek to have
either "undeleted" or augmented are as follows:
2. Appellants requestthatthe Court issue an Order "undeleting" from the Agency Record the
following hearingtranscripts, all of which were lodged with the Court by the LID Board
on October 22, 2013:
a

2011 Transcripts: January 19; Feburary 23; March 9; March22; March29; April
5; April 11; April 21; May 10; and October 5;

b. 2012 Transcripts: February 15; July 6; August 2; October 15; October 23;
November 19; November 30;
c. 2013 Transcripts: April 24; May 28; June 12; June 18; July 30; August 13;
3. Appellants further request that the Court issue an Order directing the Respondents to
augment the Agency Record with the following documents, all of which were requested
verbatim in the Appellants' Ol:!jections to Agency Record on November 6.
4. The Appellants do not have copies ofany ofthe requested records, as they have never been
produced by the Respondents, even in response to Public Records Act Requests filed by
the Appellants and others.
5. In their Notice of Appeal from Assessments, the Appellants outlined their grounds for
appeal. Thosegrounds cited in the Notice of Appeal which I believe most directly relate
to the issue now under consideration by this Court are:
b) Whether the proceedings in making the assessment were regular;
c) Whether the assessments are correct with respect to each of the affected parcels;
d) Whether the amowits levied on the Appellants' respective parcels are excessive or
otherwise inappropriate, including the alleged benefits accruing thereon and the proper
proportionate share of the total cost of the improvements to be borne thereby;
f) Whether certain parcels within the Sage Acres commwiity were improperly excluded
from the boundaries of the LID, even where some of those lots will nonetheless use the
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water system established within the LID and at the expense of the Appellants and others;
and,
i)WhethertheSageAcresLIDBoardofCommissionersproperlyconsidered,orarbitrarily
and capriciously refused to consider, the o~ections and supporting evidence presented by
most of the Appellants to the effect that the LID contractor, Eagle Water Company, failed
tocomplywithitsobligationsunderthefixed-pricecontractbyimproperlysubstitutingold
and/ or used parts and equipment for new parts and equipment, by engaging in improper
and unworkmanlike construction practices, and by damaging the property of some of the
Appellants. Appellants assert that the assessment cannot have been correctly or regularly
made where Eagle Water Company did not meet the obligations which are purportedly for
the benefit ofthe Appellants and other homeowners within the Sage Acres LID, and where
the ability of the water system to perform as required by the contract and as promised by
Eagle Water Company and others, including Ada County, is in doubt.

6. On October 22, 2013, the Board filed its Notice of Lodging of Agency Record in response
to the Appellants' designation of the record.
7. On November 6, Appellants timely filed their o~ ections to the Agency Record asrequired
by I.R.C.P. 84G) and based upon the time computation method outlined in I.R.C.P. 6(a).

1

The Appellants objected on the grounds that the Agency Record was incomplete, and
requestedtheadditionofthe documentsandrecords listedtherein, none ofwhich I have
ever seen, but which I believe to exist:
8. Even though November 6 was the last possible day for the parties to file theiro~ections to
the Agency Record, the Respondents filed nothing at all onthatdate.
9. Itwasnotuntilnearlyaweeklater,onNovember12, thatthe Respondentsfiledadocument
styled "O~ection to Appellants' Transcript Requests." 2 Even though their time to o~ect
to the Agency Record had passed, the LID Board and Board ofAda County Commissioners
objected "to including in the transcri ptonappeal any hearings except those held on July
30 and August 13 of 2013," 3 and the Respondents asked themselves to overrule the

1 Affidavit

of Andrew T. Schoppe, Ex. A.
Schoppe Aff., Ex. B.
3 Schoppe Aff., Ex. B, p. 2.
2
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Appellants' requests for inclusion in the Agency Record anytranscri pts other than the July
30 and August 13 LID Board hearings.
10. On December 6, the LID Board issued its Order Settling Record. 4 Even though they filed
their own o~ections late, the LID Board denied Appellants' O~ections 1-5, above.
11. O~ections6and7, whichrequesteddocumentsreferredtoduringtheassessmenthearings,
were granted.
12. The LID Board also overruled the Appellants' objections to the late filing of the
Respondentsobjections,findingthat"noprejudicehasbeensufferedbytheAppellantsand
will acceptthe late filing of Respondents' Objections." Respondents then purportedly
"deleted"transcripts which contain highly relevant testimony concerning the LID and the
amounts spent in building it, all ofwhich are included in the Assessmentnowunderappeal.
13. Because the Assessment is simply the aggregate of the sums paid by the LID Board to
Eagle Water Company, to Ms. Bonney's law finn, and to other contractors and entities, a
central question on this appeal is whether those sums were appropriate, or whether they
were inflated and even fraudulent where, for example, Ms. Bonney' s fees for the private
representation of the Sage Acres Ranchettes Homeowners Association are included, or
where Eagle Water Company was required to use new parts and equipment in the
construction of the water system, but instead used old parts and equipment and then billed
the LID Board as if it were new.
14. See, for example, pp. 400:22-401: 8 of the November 19, 2012 Transcript lodged with the
Court on October 22, in which Ada County Director of Operations Dave Logan seeks the
Board' i;approval for $106,807.41 bill from Eagle Water Company for "50 percent of the

4

Schoppe Aff., Ex. C.
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costsofthatmaterial- material only. And that's per the contract. " 5 As set forth in the
Objections to the Assessment Roll filed by the Petitioners in July of this year, there is
evidence that Eagle Water Company was not entitled to such payments "per the contract"
where it failed to comply with the contract, and the Appellants submit that they should not
be required to pay Eagle Water Company for its noncompliance.
15. Also at issue is how it is that properties not originally included within the boundaries of
the LID will nonetheless receive the benefit of the water system, but without any
assessment having been made against those properties. The Appellants will simply be
expected to pay the bill for that benefit, apparently, and they thus deserve the opportunity
to illustrate to the Court the irregular manner in which this LID has been handled by the
Respondents from the very beginning.
16. The transcripts which the Appellants seek to have "undeleted" from the Agency Record
record the statements and decisions of the Respondents in arriving at the particular dollar
figure of the Assessment as it stands today, and they also contain evidence of statements
andrepresentationsmade eyrepresentative s ofEagle Water Company, ofAda County, and
ey Ms. Bonney. Included in the Assessment are fees for all of those and for other entities,
businesses, and contractors who performed work on the LID.
17. On behalf of the Appellants, I respectfully submit that, if the Respondents' effort to so
blatantly limit the Agency Record in their favor is not reversed, the Appellants will be
prejudiced ey being unable to present this Honorable Court with evidence concerning the
highly irregular proceedings which led to the Assessment as it now stands. Further, there

5

Schoppe Aff., Ex. D.
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is absolutely no prejudice to any party where virtually all of the transcripts now at issue
were lodged with the Court over two months ago.
18. I hereby affirm that the documents attached hereto as Exhibits A through D are true and
correct copies of the original documents identified in the moving papers.
I hereby affirm under penalty of perjury under the laws of the State of Idaho that the
foregoing statements are true and correct to the best of my personal knowledge, except where
clearly stated otherwise to be upon information and belief.

DATE: December 30, 2013

By:

<iil}JPPE

SUBSCRIBED ANDS WORN to before me this 30th day of December, 2013, at Boise, Idaho.

6cw14~£l/

AOTARv PUBLIC FOR IDAHO

Residingat Batsf "7;;;/)
.
My Commission Expfres Lf-'Z-1?·
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THE LAW OFFICE OF ANDREW T. SCHOPPE, PLLC
ANDREW T. SCHOPPE, SBN 8110
910 W. Main Street
Suite 358B
Boise, ID 83702
Tel.: 208.450.3797
Fax: 208.392.1607
andrew@schoppelaw.com
Attorney for Appellants

IN nm DISTRICT COURT OF TIIE FOURm JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
JEANETTE HOFFMAN, DON THOMAS,
MARI THOMAS, BRIAN NELSON, LOUISE
LUSTER, LYNDA SNODGRASS, LANCE
HALE, MONIQUE HALE, ROXANNE
METZ, AL THORNTON, TONI THORNTON,
BLAIR HAGERMAN, LISA BERRY, DARRIN
HENDRICKS, KATHLEEN (RAPLEY)
HENDRICKS, LAURA ELLIOTT, LESLIE
CURFMAN, MIKE ZEHNER, JOSE
FRANCA, KAREN CROSBY, CHUCK
BOYER, and KIM BLOUGH, individuals,

CASE NO. CV OC 13 16705

APPELLANTS' OBJECTIONS TO
AGENCY RECORD

Appellants,
vs.
THE BOARD OF THE LOCAL
IMPROVEMENT DISTRICT NO. 1101, an
Idaho Local Improvement District; BOARD OF
ADA COUNTY COMMISSIONERS,
Respondents.
TO:

THE BOARD OF THE LOCAL IMPROVEMENT DISTRICT NO. 1101 and the

BOARD OF ADA COUNTY COMMISSIONERS:
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PLEASE TAKE NOTICE that, pursuant to I.R.C.P. 84(j), Appellants hereby object o
the Agency Record on this matter on the grounds that it is incomplete, and request that the
documents specified below be added to the Agency Record in order to assist the Court to fully
and fairly evaluate the claims at issue on appeal of the assessments.
1. Appellants request the addition to the Agency Record of the transcript the Board
meeting which is believed to have occurred in or around March 2011 and at which
attorney Stephanie Bonnie- who represented the Sage Acres Ranchettes Homeowners
Association, as well as those homeowners within the subdivision who submitted
petitions in support of the formation of the Local Improvement District- was hired as
bond counsel for the LID. The fees of Ms. Bonney's firm, Moore Smith Buxton &

Turcke, Chtd., are included in the assessments under appeal.
2. Appellants request the addition to the Agency Record of a copy of the contract between
Moore Smith Buxton & Turcke, Chtd., whose attorney's fees are included in the
assessments under appeal. The contract is believed to have been entered into in or

around March 2011.
3. Appellants request the addition to the Agency Record of an affidavit purported to have
been signed by Leslie Curfman and/or her husband, who own property in Sage Acres
Ranchettes, but who were not resident-owners at the time the affidavit was signed.
Leslie Curfman is a party to this appeal. Appellant Monique Hale's March 26, 2012
Public Records Request sought this and other affidavits, but her request was improperly
denied by Ada County on the grounds of attorney-client privilege, even though Moore
Smith Buxton & Turcke did not represent the Curftnans. The Curfman affidavit is
believed to have been improperly used in connection with the formation of the LID, as
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they were not resident-owners of the Sage Acres Ranchettes subdivision at the time.
Moore Smith Buxton & Turcke billed the Board for its service in obtaining the affidavit
in or around March 2011.
4. Appellants request the addition to the Agency Record of the transcript of the December
18, 2010 meeting of the Board, for which Appellants did not receive notice.
5. Appellants request the addition to the Agency Record of the transcript of Resolution
No. 1729, which created Local Improvement District No. 1101.
6. Appellants request the addition to the Agency Record of any affidavit regarding fire
code testing of the LID water system by the Eagle Fire Department. This affidavit was
referred to by Ada County Director of Operations Dave Logan in his statements at the
June 12, 2013 Information Meeting before the LID Board (transcript pages 491-492).
The affidavit has never been produced in response to Appellant Kim Blough's Public
Records Requests.
7. Appellants request the addition to the Agency Record of documents certifying that the
LID water system supplies pressure at 35 psi at the homeowners' taps, as required by
the Idaho Department of Environmental Quality Rules, IDAPA 58.01.08, "Idaho Rules
for Public Drinking Water Systems," Rule 552, "Operating Criteria for Public Water
Systems."

That certification was never produced in response to Appellant Kim

Blough's Public Records Request, and it is believed that the required pressure testing
was never performed by Eagle Water Company or any other entity.
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II
OBJECTIONS TO AGENCY RECORD
-3-

000051

To: Kesey Vink

Page 11 of 43

-

RECEIVED
2013-12-30 22:34:01

(GMT)

Appellants reserve the right to request leave of Court to augment the record on appeal as
authorized by the Idaho Rules of Civil Procedure.
Respectfully submitted,
DATE: November 6, 2013

THE LAW OFFICE OF
ANDREW T. SCHOPPE, PLLC

By:
ANDREW T. SCHOPPE
Attorney for Appellants,
Jeanette Hoffinan, Don Thomas, Mari Thomas,
Brian Nelson, Louise Luster, Lynda Snodgrass,
Lance Hale, Monique Hale, Roxanne Metz, Al
Thornton, Toni Thornton, Blair Hagerman, Lisa
Berry, Darrin Hendricks, Kathleen (Rapley)
Hendricks, Laura Elliott, Leslie Curfman, Mike
Zehner, Jose Franca, Karen Crosby, Chuck Boyer,
and Kim Blough
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CERTIFICATE OF SERVICE
I, the undersigned, certify that on the 6th day of November, 2013, I caused a true and correct
copy of the following documents to be served upon the parties identified below as follows:
Document(s) served:
APPELLANTS' OBJECTIONS TO AGENCY RECORD
Parties served:
Counsel for Respondents

Jason D. Scott, Esq.
Hawley Troxell
877 Main Street,
Ste. 1000
Boise, ID 83702
jscott@hawleytroxe1l .com
F: 208.954.5262

Filed with/Notice to:
Court

Ada County Courthouse
200 W Front St
Boise, ID
Fax: 208.287.6919

Agency

Board of the Local Improvement District No.
1101/ Board of Commissioners of Ada County
200 W. Front Street
Boise, ID 83702
Fax: 208.287. 7009

Manner of service:
X

Facsimile

---

U.S. mail

- - - Electronic service and/or ECF

---

Hand-delivery

---

Personal service

ANDREW T. SCHOPPE
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I__THAWLEY
TROXELL

~I

877 Main St., Ste. 1000
P.O. Box 1617
Boise, Idaho 83701·1617
TEL: 208.344.6000

www.hawleytroxell.com

FACSIMILE COVERSHEET
DATE:

11/12/2013

PAGES (Including Cover Page): 8

TO: 208-392-1607
FIRM:

FAX NUMBER: 208-392-1607
FROM: Jennifer Newman
EMAIL: jnewman@hawleytroxell.com

SENDER'S FAX: 208-954-5246

Re: Jeanette Hoffman, et al. v. the Board of the Improvement District No. 1101 and Board of
Ada County Commissioners

COMMENTS:
Mr. SchoppePlease see attached Objection to Appellants' Transcript Requests in connection with the abovereferenced matter.
Thanks,
Jennifer Newman
Legal Administrative Assistant to Thomas J. Mortell, Jason D. Scott, Stephen C. Smith and Dane
A. Bolinger
Hawley Troxell Ennis & Hawley LLP
Direct 208.388.4905
Fax 208.954.5248

CAIL BACK: If the transmission to you was incomplete or not legible, please call the
individual above listed at (208) 344-6000.

000055

RECEIVED
2013-12-30 22:34:01

Jennifer Newman

(GMT)

1213 ~ ~ 2 ! ~ ~ 9 ~ ~ 6 0 7

From, A n d r ~ T

20~54-5246

Schoppe

Page 2

Confidentiality Notice: This message is intended only for the use of the lndiylduai or entity to
which it Is addressed and may contain Information that Is privileged, confidential, and exempt

from disclosure under applicable law. If the reader of this message is not the intended recipient, or
the employee or agent responsible for delivering the message to the intended recipient, you are
hereby notified that any dissemination, distribution, or copying of this communication is strictly
prohibited. If you have received this communication in error, please notify us immediately by
telephone and return the original message to us at the above address via the US Postal Service.
Thank you.
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20E1'-!54-5246

Jason D. Scott, ISB No. 5615
HAWI.EY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-L6l7
Telephone: 208.344.6000
Facsimile: 208.954.5262

Email: jscott@hawleytroxell.com
Attorneys for Respondents Board of Local
Improvement District No. 1101 and Board of Ada
County Commissioners
BEFORE THE BOARD OF ADA COUNTY COMMISSIONERS

JEANETTE HOFFMAN, DON THOMAS.
MARI THOMAS, BRIAN NELSON,
LOUISE LUSTER, LYNDA SNODGRASS,
LAND HAI.E, MONIQUE HALE,
ROXANNE METZ, AL THORNTON, TONI
THORNTON, BLAIR HAGERMAN, LISA
BERRY, DARRIAN HENDRICKS,
KATHLEEN (RAPLEY) HENDRICKS,
LAURA ELLIOIT, LESLIE CURFMAN,
MIKE ZEHNER, JOSE FRANCA, KAREN
CROSBY, CHUCK BOYER, and KIM
BLOUGH,
Appellants,
vs.
THE BOARD OF THE LOCAL
IMPROVEMENT DISTRICT NO. 1101, an
Idaho Local Improvement District; BOARD
OF ADA COUNTY COMMISSIONERS,
Respondents.

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV OC 1316705

OBJECTION TO APPELLANTS'
TRANSCRIPT REQUESTS

)
)
)
)
)
)
)
)
)
)
)
)

OBJECTION TO APPELLANTS' TRANSCRIPT REQUESTS - l
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Pursuant to I.R.C.P. 84(j), Respondents Board of Local Improvement District No. 1101

("LID Board") and Board of Ada County Commissioners ("Commissioners") object to including
in the transcript on appeal any hearings except those held on July 30 and August 13 of 2013.
Numerous irrelevant hearing transcripts already have been prepared as a result of requests made
by Appellants in their Notice of Appeal from Assessments ("Notice of Appeal"), filed on

September 18, 2013. Appellants' Objections to Agency Record ("Appellants' Objections"), filed

on November 6, 2013, requests the transcripts of still more irrelevant hearings. As explained
below, only the July 30 and August 13 heariugs are relevant here.

Appellants challenge assessments against their properties-homes located in the Sage
Acres Ranchettes Subdivision ("Sage Acres"}-by Local Improvement District No. 1101 for
Ada County, Idaho ("LID No. l 101 "). The Commissioners formed LID No. 1101 pursuant to
Idaho's Local Improvement District Code (Idaho Code§§ 50-1701 et seq.) in order to flUld the
construction of a water system serving 53 properties located in Sage Acres (approximately 18 of
which are owned by Appellants). Numerous Sage Acres homeowners petitioned the
Commissioners to form a local improvement district for that purpose, and the Commissioners
determined that enough homeowners signed the petition to satisfy Idaho Code§ 50-1706.
Accordingly, on May 10, 201.1, the Commissioners adopted Ada County Ordinance No. 780
("Formation Ordinance"), forming LID No. 1101. Notice of the Fonnation Ordinance's
adoption was published in the Idaho Statesman on May 19, 2011. As indicated in the published
notice, the Formation Ordinance contemplates assessing each of the 53 properties included in
LID No. 1101 in amounts sufficient to cover the costs of the water system.

OBJECTION TO APPELLANTS' TRANSCRIPT REQUESTS - 2
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After the Fonnation Ordinance was adopted, the water system was constructed, using
interim financing provided to LIU No. 1101 by Ada County. LID No. 1101 owes Ada County
the amounts expended to construct the water system, plus interest at a modest rate.
The Commissioners notified the 53 affected property owners of the amounts to be

assessed by LID No. 1101 against their respective properties, aud of a public hearing scheduled
for July 30, 2013, during which any objections to the assessment amounts would be considered.
The Commissioners held not only that public hearing, but also a second public hearing-on
August 13, 2013-on that subject. At the conclusion of the second hearing, the Commissioners

adopted Ordinance No. 809 ("Assessment Ordinance"), finalizing the assessment amounts. The
assessments will enable LID No. 1101 to repay the interim financing provided by Ada County.
Notice of the Assessment Ordinance's adoption was pub1ished in the Idaho Statesman on August
19, 2013. Appellants had 30 days from the Assessment Ordinance's publication to appeal from
it. Idaho Code§ 50-1718. They filed this appeal just under the wire. Having met the appeal
deadline, Appellants may challenge the assessments on appeal, based on any legally recognized

ground for appealing assessments.
But that does not mean they may appeal the assessments by disputfog the validity of LID
No. 1101 's formation. LID No. 1101 's validity is settled as a matter of law. Like the
Assessment Ordinance, the Formation Ordinance was subject to a 30-day challenge period,
running from its May 2011 publication, "and after such time the validity, legality and regularity

of such ordinance ... shall be conclusively presumed." Idaho Code § 50-1727, Unlike the
Assessment Ordinance. however, the Formation Ordinance was not challenged within 30 days
from its publication. The Fonnation Ordinance therefore has become incontestable. See

OBJECI'ION TO APPELLANTS' TRANSCRIPT REQUESTS - 3
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Simmons v. City of Moscow, 111 Idaho 14, 18, 720 P.2d 197. 201 (1986) ("The trial court
correctly concluded that I.C. § 50-1727(1) applied to prevent the property owners from
contesting the validity, legality, and regularity of the creation ordinance.") (footnote omitted).
The Formation Ordinance's incontestability has implications for the proper constitution
of the record on this appeal from the Assessment Ordinance. Appellants apparently wish to
contend that LID No. 1101 never should have been formed. They think the Commissioners
incorrectly concluded-way back in May 2011-that the petition for LID No. 1101' s fonnation

satisfied the requirements of Idaho Code§ 50-1706. As a result, even though they did not appeal
from the Formation Ordinance, they think they should owe nothing for the water system that was
constructed for their benefit as a result of its adoption. That ship, however, has sailed.

Appellants simply have no right to challenge LID No. 1101 's formation, "the validity, legality,
and regularity of [which is] conclusively presumed." Idaho Code§ 50-172i.

Since LID No. 1101 is valid, the only issue on appeal is whether an appropriate amount
was assessed against Appellants' properties. The resolution of that issue does not depend on
anything that predates the Formation Ordinance, such as whether an adequate number of

petitioners sought LID No. 1101 's fommtion, or whether at.tomey Stephanie Bonney wore too
many hats in connection with its formation. These are the kind,;; of irrelevant matters Appellants

seek to shoehorn into this appeal through the overly broad transcript requests included in their
Notice of Appeal and in Appellants' Objections. The only relevant public hearings are those
conducted on July 30 and August 13 of 2013, as those are the only public hea.iings in which the
Commissioners considered objections to the proposed assessment amounts.
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Accordingly, to the extent Appellants have asked for transcripts (or other documents) to
be included in the record on appeal, beyond the transcripts of the July 30 and August 13 hearings
and the exhibits considered during those hearings, their requests should be overruled.

t!.i

DATED THIS~ day of November, 2013.
HAWLEY TROXELL ENNIS & HAWLEY LLP

By

b&~

Jasof\J), Scott, ISB No. 5615

Attorneys for Respondents Board of Local Improvement
District No. 1101 and Board of Ada County Commissioners
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{:ERTIFICATE OF SERVICE
ti-,

I HEREBY CERTIFY that on this~~-~ day of November, 2013, I caused to be served a
true copy of the foregoing OBJECTION TO APPELLANTS' TRANSCRIPT REQUESTS by the
method indicated below, and addressed to e.ach of the following:

Andrew T. Schoppe

D U.S. Mail, Postage Prepaid

THE LAW OFFICE OF ANDREW T. SCHOPPE PLLC
950 W. Bannock Street, Suite 1100

D Hand Delivered
0 Overnight Mail

Boise, Idaho 83702

DE-mail: andrew@schoppelaw.com

[Attorney.for Plaintiffs]

rB"Tclecopy: 208.392.1607

OBJECTION TO APPELLANTS' TRANSCRlPT REQUESTS . 6
03304.0032.6194731. I
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BOARD OF ADA COUNTY COMMISSIONERS

200 W. Front Street, 3rd Floor
Boise,Jdaho 83702
(208) 287-7000

BEFORE THE BOARD OF ADA COUNTY COMMISSIONERS

JEANETTE HOFFMAN1 DON THOMAS,
MARI THOMAS, BRIAN NELSON, LOUISE
LUSTER, LYNDA SNODGRASS, LANCE
HALE, MONIQUE HALE, ROXANNE METZ,

)
)
)
)

Case No. CV OC 13 16705

ORDER SETTLING RECORD

AL THORNTON, TONI THORNTON, BLAIR )
HAGERMAN, LISA BERRY, DARRIN
HENDRICKS, KATHLEEN (RAPLEY)
HENDRICKS, LAURA ELLIOTT, LESLIE
CURFMA."f\T, MIKEZEHNER, JOSE FRANCA_,
KAREN CROSBY~ CHUCK BOYER, and KIM
BLOUGH, individuals,
Appellants,

)
)
)
)
)
)
)
)

)
)
)
THE'BOARD OF THE LOCAL
)
)
IMPROVEMENT DISTRICT NO. 1101, an
Idaho Local Improvement District; BOARD OF )
ADA COUNTY COMMISSSIONERS,
)
)
)
vs.

--·-------------- )
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g:\tea\eases\hof!inan (sage acres lid)\agency· record documents\ordcr settling record.doc

000064

•
PROCEEDINGS
On November 18, 2013, the Board of Ada County Commissioners, acting as the
governing board for Local Improvement District No. 1101 (the "Board"), held a hearing on
Appellants' Objections to Agency Record ("Appellants' Objections"), filed on November 6,
2013, and Respondents' Objections to Agency Record ("Respondents' Objections''), filed on
November 12, 2013. The hearing was recessed until November 26, 2013 for further deliberation
and decision.
Appellants' Objections requests that the transcripts of various additional meetings and
hearings of the Board, as well as several additional documents that were not admitted into
evidence during two hearings held regarding establishment of the assessment roll, be added to the
Record. As explained below, this request is granted in part and denied in part.
Respondents' Objections seek to strike as not relevant certain transcripts of proceedings
of the Board previously requested by the Appellants to be made part of the Record. This request
is granted.

DISCUSSION
Appellants challenge assessments against their properties-homes located in the Sage
Acres Ranchettes Subdivision (''Sage Acres")-by Local Improvement District No. 1101 for Ada
County, Idaho ("LID No. 1 lOlj. The Commissioners formed LID No. 1101 pursuantto Idaho's
Local Improvement District Code (Idaho Code §§ 50-1701, et seq.) in order to fund the

construction of a water system serving 53 properties located in Sage Acres (approximately 18 of
which are owned by Appellants).

Numerous Sage Acres homeowners petitioned the

Commissioners to form a local improvement district for that pwpose, and the Commissioners
determined that enough homeowners signed the petition to satisfy Idaho Code § 50-1706.

ORDER SETTLING RECORD- PAGE 2
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Accordingly, on May 10, 2011, the Commissioners adopted Ada County Ordinance No. 780 (the
"Fonnation Ordinance"), fonning LID No. 1101. Notice of the Formation Ordinance's adoption
was published in the Idaho Statesman on May 19, 2011. As indicated in the published notice, the

Formation Ordinance contemplates assessing each of the 53 properties included in LID No. 110 I
in amounts sufficient to cover the costs of the water system. No appeal was taken from that
decision.

After expiration of the period for appeal the Board undertook construction of the water
system, obtaining the funds to proceed by issuing interim wammts which were purchased by the

Ada County Treasurer.
At conclusion of the construction process and after the water system was placed in service
and made available to the affected property owners, the Board notified the 53 property owners of
the amounts to be assessed by LID No. 1101 against their respective properties, and of a public
hearing scheduled for July 30, 2013, during which any objections to the assessment amounts
would be considered. The Board chose a pro-rata assessment, meaning that each property owner
would bear an equal share of the costs incurred. The Commissioners held not only that public
hearing, but also a second public hearing-on August 13, 2013-on that subject.

At the

conclusion of the second hearing, the Commissioners adopted · Ordinance No. 809 (the
"Assessment Ordinance"), finalizing the assessment amounts. Appellants appeal from adoption
of the Assessment Ordinance.
The validity of LID No. 11 OI is settled as a matter of law. The Formation Ordinance was

subject to a 30-day challenge period, running from its May 2011 publication, "and after such time
the validity, legality and regularity of such ordinance .•. shall be conclusively presumed.,, Idaho
Code § 50-1727.

The Formation Ordinance was not challenged within 30 days from its

ORDER SETTLING RECORD- PAGE 3
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publication. The Formation Ordinance therefore has become incontestable. See Simmons v. City

ofMoscow, 111 Idaho 14, 18, 720P.2d 197,201 (1986)("Thetrialcourtcorrectlyconcludedthat
I.C. § 50-1727(1) applied to prevent the property owners from contesting the validity, legality,
and regularity of the creation ordinance.") (footnote omitted). To hold otherwise would be to

place at risk any financing a local improvement district obtained. The Board therefore concludes
that the materials requested by Appellants regarding the formation of the District are not relevant
to this appeal. Accordingly, Objections 1-5 are denied.
On the other hand, Objections 6-7 request documents referred to during the assessment

hearings but not entered into the Record. Accordingly, to the extent Appellants have asked for
documents referred to during the assessment hearings to be included in the Record on appeal, the
requests should be granted.

For the reasons stated above, transcripts of hearings and proceedings other than the two
assessment hearings should be deleted from the Record. Proceedings, meetings and hearings
held during the formation of the District are not relevant to the amount properly assessed against
each property owner once the contemplated improvements have been completed.
The Appellants also objected to the late filing of Respondents' Objections. The Board
determines that no prejudice has been suffered by the Appellants and will accept the late filing of
Respondents' Objections.

ORDER
The Board instructs the Clerk to add the two Objections, the two documents described in
this Order, and this Order to the Record, to delete the transcripts of proceedings other than the
two assessment hearings, and to settle the Record and transmit the same to the District Court.

ORDER SETILING RECORD -PAGE 4
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'}t' day of December, 2013.
Board of Ada County Commissioners, acting as the
Board o o I Improvement District No. 1101

By:
>

By:
•

By:

Christopher D. Rich, Ada County Clerk

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on t h i s ~ of December, 2013, I served a true and correct
copy of the foregoing ORDER SEITLING AGENCY REcoRD to the following persons by the following
methods:
Andrew T. Schoppe
Law Office of Andrew T. Schoppe, PLLC
910 W Main Street, Ste 358B
Boise, ID 83 702
Jason Scott
Hawley Troxell Ennis· & Hawley. LLP
877 Main Street, Ste 1000

PO Box 1617
Boise, ID 83701

-1f:::_ Hand Delivery
U.S. Mail
Certified Mail

_ _ Facsunile(208)392-1607

IX.

Hand Delivery
U.S. Mail
Certified Mail

_ _ Facsimile (208) 954-S262
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Sage Acres Ranchettes Local
Improvement District

(GMT)

__________________

)
)
)

SPECIAL MEETING
BEFORE THE BOARD OF LOCAL IMPROVEMENT DISTRICT NO. 1101
BOISE,

IDAHO

NOVEMBER 19, 2012
1:30 P.M.

TRANSCRIPTION BY:
Canyon Transcription
P.O. Box 387
Caldwell, Idaho 83606
(208)454-1010

Proceedings recorded by electronic sound recording.
Transcript produced by transcription service.
398
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APPEARANCES:

Chairman Rick Yzaguirre
Commissioner Sharon Ullman (by telephone)
Commissioner David L. Case
Ted Argyle
Chris Rich
Lyn Call
Dave Logan
Judy Morris
Kim Blough
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(Proceedings begin.)
CHAIRMAN YZAGUIRRE:

2

Thank you.

Good afternoon.

3

It's 1:30 on Monday, November 19 of 2012.

4

County Commissioners are meeting as the Board of Local

5

Improvement District 1101.

Commissioners Case and

6

Yzaguirre are in the room.

Commissioner Ullman is joining

7

us via the telephone and also with us --

8

MR. ARGYLE:

9

MR. LOGAN:

Ted Argyle, prosecutor's office.
Dave Logan, operations.

10

MS. CALL:

11

MR. BLOUGH:

12

MS. METZ:

Roxanne Metz

13

MR. RICH:

Chris Rich, clerk.

14

MR. TIBBS:

15

CHAIRMAN YZAGUIRRE:

16

Lyn Call, treasurer's office.
Kim Blough, Markim Investments.

18

CHAIRMAN YZAGUIRRE:

No,

business.

20

have a bill or two to pay.

21

and brief us on that.

25

Any changes to the

sir.

19

24

Thank you.

agenda?
MS. MORRIS:

23

(phonetic)

Jim Tibbs.

17

22

Board of Ada

And we'll move on to new

The first item would be the claims journal.

MS. CALL:

Okay.

We

Lyn, are you -- come forward

We have a bill for $106,807.41 to

Eagle Water Company that needs your approval.
CHAIRMAN YZAGUIRRE:

Okay.

Mr. Logan, it looks

like you've gone through this and --

400
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Yes, we have.

My staff and I have

2

reviewed the invoices and the inventory purchased by Eagle

3

Water Company and this bill represents 50 percent of the

4

costs of that material -- material only.

5

the contract.
CHAIRMAN YZAGUIRRE:

6

7

that's before us?

8

MS. CALL:

9

CHAIRMAN YZAGUIRRE:

10

COMM. CASE:

And that's per

Is that the only claim then

I believe so, yes.
Okay.

Mr. Chairman, I would move that we

11

authorize payment of the claims on the claims journal and

12

do you need to authorize the chairman?

13

CHAIRMAN YZAGUIRRE:

14

COMM. CASE:

15

Probably.

And authorize the chairman to sign any

documents.

16

CHAIRMAN YZAGUIRRE:

17

three be signing those.

18

second.

19

those in favor say aye.

20

It looks like we might all

Okay.

We do have a motion and a

Any discussion on the motion?

Hearing none, all

(Unanimous vote taken.)

21

CHAIRMAN YZAGUIRRE:

All ayes.

That motion

22

carries.

23

the specific performance to the LID contract.

24

what that's about?

25

So item no. 2 under new business, performance to

MR. BLOUGH:

Do you know

That's something that
That would be me.
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CERTIF1CATE OF SERVICE

I, the undersigned, certify that on the 30th day of December, 2013, I caused a true and correct
copy of the following documents to be served upon the parties identified below as follows:
Document(s) served:
AFFIDAVIT OF ANDREW T. SCHOPPE IN SUPPORT OF APPELLANTS' MOTION TO
AUGMENT AGENCY RECORD ON APPEAL

Parties served:
Counsel for Respondents

Filed with/Notice to:
Court

Ada County Courthouse
200 W Front St
Boise, ID
Fax: 208.287.6919

Manner of service:
X

Jason D. Scott, Esq.
Hawley Troxell
877 Main Street.,
Ste.1000
Boise, ID 83702
j scott@hawleytroxell.com
F: 208.954.5262

Si~ned:

Facsimile

----

U.S.mail
Electronic service and/or ECF
---

ANDREWT. SCHOPPE

Hand-delivery

- - - Personal service

MOTION TO AUGMENT RECORD ON APPEAL
-7-
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Jason D. Scott, ISB No. 5615
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: 208.344.6000
Facsimile: 208.954.5262
Email: jscott@hawleytroxell.com
Attorneys for Respondents Board of Local
Improvement District No. 1101 and Board of Ada
County Commissioners
IN DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

JEANETTE HOFFMAN, DON THOMAS,
MARI THOMAS, BRIAN NELSON,
LOUISE LUSTER, LYNDA SNODGRASS,
LAND HALE, MONIQUE HALE,
ROXANNE METZ, AL THORNTON, TONI
THORNTON, BLAIR HAGERMAN, LISA
BERRY,DARRIANHENDRICKS,
KATHLEEN (RAPLEY) HENDRICKS,
LAURA ELLIOTT, LESLIE CURFMAN,
MIKE ZEHNER, JOSE FRANCA, KAREN
CROSBY, CHUCK BOYER, and KIM
BLOUGH,
Appellants,
vs.
THE BOARD OF THE LOCAL
IMPROVEMENT DISTRICT NO. 1101, an
Idaho Local Improvement District; BOARD
OF ADA COUNTY COMMISSIONERS,
Respondents.

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV OC 1316705
MEMORANDUM IN OPPOSITION TO
APPELLANTS' MOTION TO AUGMENT
AGENCY RECORD ON APPEAL

)
)
)
)
)
)
)
)
)
)
)
)
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Pursuant to I.R.C.P. 84(0), Respondents Board of Local Improvement District No. 1101
("LID Board") and Board of Ada County Commissioners ("Commissioners") submit this
memorandum in opposition to Appellants' Motion to Augment Agency Record on Appeal.

I.
INTRODUCTION
During the status conference held last month, the Court stated that this matter, though
nominally an "appeal" of assessments by the LID Board, would be reviewed de nova. That is the
correct application of the governing statute, Idaho Code§ 50-1718. The de nova review
contemplated by the Court will generate a new evidentiary record. The new record will furnish
the basis for deciding this appeal. The agency record therefore does not matter. Accordingly,
Appellants should not waste time pressing a supposed need to augment the agency record.
Only if this matter were to be reviewed on the agency record, instead of de nova, would a
debate about the proper contours of the agency record be worth having. Even then, though,
Appellants should lose that debate. The agency record is already complete. Appellants want an
"agency record" that goes beyond the oral and written materials presented to the LID Board
when it made the decision from which they appeal. That makes no sense. Moreover, Appellants
waived any right to augmentation by missing both the deadline for objecting to the agency record
before the LID Board and the deadline for asking the Court to augment it.
To sum it up, Appellants' argument for augmenting the agency record (i) is wrong on the
merits, (ii) was waived, and (iii) would have no impact, even if accepted, because a de nova
review of the LID Board's assessments will result in a new evidentiary record.
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II.

BACKGROUND
Appellants challenge assessments against their properties-homes located in the Sage
Acres Ranchettes Subdivision ("Sage Acres")-by Local Improvement District No. 1101 for
Ada County, Idaho ("LID No. 1101"). The Commissioners formed LID No. 1101 pursuant to
Idaho's Local Improvement District Code (Idaho Code§§ 50-1701 et seq.) in order to fund the
construction of a water system serving 53 properties located in Sage Acres (approximately 18 of
which are owned by Appellants). Numerous Sage Acres homeowners petitioned the
Commissioners to form a local improvement district for that purpose, and the Commissioners
determined that enough homeowners signed the petition to satisfy Idaho Code § 50-1706.
Accordingly, on May 10, 2011, the Commissioners adopted Ada County Ordinance No. 780
("Formation Ordinance") (copy attached as Exhibit A), forming LID No. 1101.
Notice of the Formation Ordinance's adoption was published in the Idaho Statesman on
May 19, 2011. The published notice stated that the properties included in LID No. 1101 would
be assessed amounts sufficient to cover the costs of the water system. The Formation Ordinance
was subject to a 30-day challenge period, running from its publication, "and after such time [its]
validity, legality and regularity ... shall be conclusively presumed." Idaho Code § 50-1727.
Because it was not challenged within 30 days from its publication, it became incontestable. See
Simmons v. City of Moscow, 111 Idaho 14, 18, 720 P.2d 197, 201 (1986) ("The trial court
correctly concluded that I.C. § 50-1727(1) applied to prevent the property owners from
contesting the validity, legality, and regularity of the creation ordinance.") (footnote omitted).
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After the Formation Ordinance went unchallenged, the water system was constructed,
using interim financing provided to LID No. 1101 by Ada County. LID No. 1101 owes Ada
County the amounts expended to construct the water system, plus interest at a modest rate.
In July 2013, the Commissioners notified the 53 affected property owners that an
assessment roll had been prepared and that the assessments against their respective properties
would be about $12,000 each. The notice informed the property owners of a public hearing
scheduled for July 30, 2013, to air any objections to the assessment roll. The Commissioners
held not only that public hearing, but also a second public hearing-on August 13, 2013-on
that same subject. At the conclusion of the second hearing, the Commissioners adopted
Ordinance No. 809 ("Assessment Ordinance") (copy attached as Exhibit B), confirming the
assessment roll. The assessments, when collected, will enable LID No. 1101 to repay the interim
financing provided by Ada County.
Notice of the Assessment Ordinance's adoption was published in the Idaho Statesman on
August 19, 2013. Appellants had 30 days from the Assessment Ordinance's publication to
appeal from it. Idaho Code § 50-1718. They filed this appeal just under the wire. Having met
the appeal deadline, Appellants may challenge the assessments on appeal, based on any legally
recognized ground for appealing assessments. They may not, however, appeal the assessments
by disputing the validity of LID No. 1101 's formation. As already explained, LID No. 1101 's
validity is settled as a matter of law.
The initial step to be taken on appeal was the preparation of the agency record by the LID
Board. Generally speaking, the agency record was prepared by assembling the documents and
hearing transcripts requested by Appellants in their notice of appeal, despite that many of the
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requested documents and hearing transcripts are irrelevant because they pertain to the
incontestable Formation Ordinance rather than to the Assessment Ordinance. The agency record
contained everything related to the Assessment Ordinance, namely the transcripts of the July 30
and August 13 public hearings and all exhibits offered during those hearings.
Appellants were notified on October 22, 2013, that the agency record had been prepared.
Although they had 14 days to object to the agency record, they waited until day 15 (November 6)
to object to it. Their objection, for the most part, sought to add to the agency record still more
irrelevant documents and transcripts pertaining to the Formation Ordinance, or at least not
pertaining to the Assessment Ordinance. Because Appellants were seeking to add irrelevant
documents, a few days later the undersigned filed what amounts to a counter-objection,
contending that the agency record was too broadly constituted already, in that it was not limited
to the hearings and exhibits pertaining to the Assessment Ordinance.
On December 6, after a contested hearing, the LID Board ruled on the respective
objections. The LID Board sustained the undersigned's objection, resulting in its trimming the
agency record essentially to the transcripts of the July 30 and August 13 public hearings on the
Assessment Ordinance, plus the exhibits offered during those hearings. In addition, the LID
Board mostly overruled Appellants' objection. The only aspects of Appellants' objection that
were sustained were Appellants' requests to add to the agency record two documents it
concluded had been referred to (but not offered as exhibits) during those hearings. Thus, the
agency record is now as it should be-confined to the testimony and materials put before the
LID Board when Appellants and others were given the opportunity to challenge the assessment
roll ultimately adopted in the Assessment Ordinance.
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ANALYSIS
For three reasons, the agency record should not be augmented as Appellants request.
First, it already contains everything presented to the LID Board when the LID Board confirmed
the assessment roll over Appellants' objections. Second, because review is de novo, this matter
will be decided on a new evidentiary record, not on the agency record. Third, Appellants missed
the deadlines for complaining about the agency record. These conclusions are explained below.

A.

The agency record is properly constituted "as is."
The engineer for LID No. 1101 's water system project was required by law to prepare an

assessment roll, "showing in detail the total cost and expenses of the improvements and the
dollar amounts of the same payable from assessments" and also "showing the amount chargeable
to each lot or parcel of property assessed." Idaho Code § 50-1712. The LID Board then was
required to schedule a public hearing to "hear all objections to the assessment roll by the
property owners." Id. The assessment roll was prepared in July 2013, and the LID Board held
public hearings on July 30 and August 13 of 2013 to hear objections to it. Objections, both oral
and written, were presented and considered at those hearings. After deciding the objections at
the conclusion of the hearing on August 13, the LID Board passed an ordinance confirming the
assessment roll, as the law required. Idaho Code§ 50-1715. Disappointed objectors had the
opportunity to appeal, Idaho Code § 50-1718, as Appellants have done.
The agency record on appeal includes transcripts of the July 30 and August 13 hearings,
plus all exhibits offered during those hearings, including written objections to the assessment
roll. To the extent Appellants' moving papers suggest otherwise, Appellants are simply
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incorrect, as the Court can confirm by examining the transcript and record lodged by the LID
Board with the Clerk of Court. Thus, the agency record is complete. Yet Appellants want to
broaden it to encompass numerous hearings that occurred before the assessment roll was even
prepared. They are not entitled to do so. The agency record on this appeal, which is from the
confirmation of the assessment roll, cannot logically extend beyond the oral and written
materials presented to the LID Board in considering whether to confirm the assessment roll.
What Appellants are up to seems clear. They wish to contend that LID No. 1101 never
should have been formed. They think the Commissioners incorrectly concluded-way back in
May 2011-that the petition for LID No. 1101 's formation satisfied the requirements of Idaho
Code § 50-1706. As a result, even though they did not appeal from the Formation Ordinance,
they think they should owe nothing for the water system that was constructed for their benefit as
a result of the Formation Ordinance's adoption. That ship, however, has sailed. Appellants
simply have no right to challenge LID No. 1101 's formation, "the validity, legality, and
regularity of [which is] conclusively presumed." Idaho Code§ 50-1727.
Since LID No. 1101 is valid, the only issue on appeal is whether an appropriate amount
was assessed against Appellants' properties. The resolution of that issue does not depend on
anything that predates the Formation Ordinance, such as whether an adequate number of
petitioners sought LID No. 1101 's formation, or whether attorney Stephanie Bonney wore too
many hats in connection with its formation. These are the kinds of irrelevant matters Appellants
seek to shoehorn into this appeal through an inappropriate expansion of the agency record. That
effort should be nipped in the bud. The only relevant public hearings-those in which the LID
Board considered objections to the assessment roll-are already included in the agency record.
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B.

Because de novo review is required, the agency record does not matter.
Appeals from LID assessments "shall be tried in [district] court as in the case of equitable

causes." Idaho Code§ 50-1718. This statutory language means de novo review is required,

Wood v. City of Lewiston, 138 Idaho 218,222, 61 P.3d 575, 579 (2002), not merely a review on
an agency record. Indeed, I.R.C.P. 84, which sets the procedure for judicial review of agency
actions, states that "[ w ]hen the statute [that authorizes judicial review] provides that review is de
novo, the appeal shall be tried in the district court on any and all issues, on a new record."
I.R.C.P. 84(e)(l) (emphasis added). This matter therefore must be decided "on a new record,"
not on the agency record whose sufficiency Appellants dispute. As both sides are entitled to
make "a new record" to guide the Court's decision, it is unclear why Appellants are so concerned
about the contours of the agency record. Non-inclusion in the agency record does not establish
an evidentiary item's inadmissibility for purposes of the required de novo review. By the same
token, inclusion in the agency record does not establish the item's admissibility. The agency
record simply does not matter. Consequently, there is no reason to augment it.

C.

Appellants missed the deadlines for complaining about the agency record.
A third reason for denying Appellants' motion-beyond that the agency record is

properly constituted already, and beyond that de novo review renders it inconsequential
anyway-is that Appellants missed the deadlines for complaining about the agency record.
Idaho Code § 50-1718, under which this appeal is brought, does not specify the
procedures applicable to assembling and settling the agency record. Accordingly, I.R.C.P. 84's
procedures apply. See I.R.C.P. 84(a)(l). That rule afforded Appellants two different

MEMORANDUM IN OPPOSITION TO APPELLANTS' MOTION
TO AUGMENT AGENCY RECORD ON APPEAL - 7

000083

03304.0032.6305545 .1

•
opportunities-each subject to its own separate deadline-to complain about the agency record.
Appellants missed both deadlines.
Appellants' first opportunity to complain about the agency record was before the LID
Board. Under I.R.C.P. 84, "[a]ny party may object to the transcript and record with fourteen (14)
days from the date of mailing of the notice of the parties that the transcript and record has been
lodged with the agency." I.R.C.P. 84(i). The agency (in this case the LID Board) must decide
timely objections in order to settle the record at the agency level. Id. However, "[u]pon failure
of the parties to file an objection within that [ 14-day] time period, the transcript and record shall
be deemed settled." I.R.C.P. 84(i). Here, the LID Board mailed notice of the lodging and of the
transcript and record on October 22, 2013. The objection period ended 14 days later, on
November 5.1 Appellants did not present their objection, however, until November 6. Their
objection therefore was untimely. Although the LID Board did not overrule the objection on
timeliness grounds (instead, the objection was largely overruled on the merits, and sustained only
in two limited respects), the LID Board would have been fully justified in doing so.2
On December 6, the LID Board filed the settled transcript and record with the Clerk of
Court. The filing of the settled transcript and record triggered Appellants' second opportunity
under I.R.C.P. 84 to complain about the agency record. Under that rule, "[a]ny party desiring to

1 Under I.R.C.P. 6(a), the day the LID Board mailed the notice (October 22) is not counted, but
every subsequent day is counted until day 14 (November 5) is reached. Appellants' counsel
either misunderstands the rule or miscounted the 14-day period.
2

Having considered Appellants' objection on the merits, despite its untimeliness, the LID
Board also considered and granted the undersigned's untimely objection. Appellants are not
in a position to complain about timing issues, having missed their own deadline.
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augment the transcript or record with additional materials presented to the agency may move the
district court within twenty-one (21) days of the filing of the settled transcript and record .... "
I.R.C.P. 84(1). The 21-day period for motions to augment ended on December 27.3 That was
the deadline for Appellants' motion to augment. Yet Appellants did not file their motion until
December 30. Their motion to augment is untimely, and, although there are other grounds for
denying the motion, the Court would be fully justified in denying it on that ground alone. See
I.R.C.P. 84(n) ("Failure of a party to timely take any other step in the process for judicial review
shall not be deemed jurisdictional, but may be grounds only for such other action or sanction as
the district court deems appropriate, which may include dismissal of the petition for review.").

IV.
CONCLUSION
Appellants' motion to augment the agency record should be denied.

~

DATED THIS~ day of January, 2014.
HAWLEY TROXELL ENNIS & HAWLEY LLP

By~...:...}l!!!~=-.J~~~~___:_~~~~~~
Jas
Attorneys for Respondents Board of Local Improvement
District No. 1101 and Board of Ada County Commissioners

3

Under I.R.C.P. 6(a), the day the LID Board filed the settled agency record (December 6) is
not counted, but every subsequent day is counted until day 21 (December 27) is reached.
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~

I HEREBY CERTIFY that on this~ day of January, 2014, I caused to be served a true
copy of the foregoing MEMORANDUM IN OPPOSITION TO APPELLANTS' MOTION TO
AUGMENT AGENCY RECORD ON APPEAL by the method indicated below, and addressed
to each of the following:
Andrew T. Schoppe
THE LAW OFFICE OF ANDREW T. SCHOPPE PLLC
950 W. Bannock Street, Suite 1100
Boise, Idaho 83702
[Attorney for Plaintiffs]

D U.S. Mail, Postage Prepaid
D Hand Delivered
D Overnight Mail
DE-mail: andrew@schoppelaw.com
10' Telecopy: 208.392.1607
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ORDINANCE NO. 780
AN ORDINANCE CREATING A LOCAL IMPROVEMENT DISTRICT NO. 1101
FOR ADA COUNTY, IDAHO, FOR THE PURPOSE OF CONSTRUCTING AND
INSTALLING A WATER SYSTEM IN THE SAGE ACRES SUBDIVISION
GENERALLY CONSISTING OF APPROXIMATELY 8600 LINEAR FEET OF
WATER PIPE, AN 1815 GPM BOOSTER PUMPING STATION WITH STANDBY
POWER, 53 SERVICE LINES, TOGETHER WITH THE COSTS OF ENGINEERING,
LEGAL SERVICES, PUBLICATION, BOND ISSUANCE COSTS AND RESERVES,
AND OTHER RELATED EXPENSES, ALL WITHIN THE COUNTY OF ADA,
IDAHO; AND FUTHER PROVIDING FOR THE LEVYING OF ASSESSMENTS
UPON THE PROPERTY BENEFITTED BY SUCH IMPROVEMENTS AND FOR
THE BASIS OF MAKING SAID ASSESSMENTS, SETTING FORTH THE
BOUNDARIES OF SAID DISTRICT: PROVIDING FOR THE MAKING OF AN
ASSESSMENT ROLL; AUTHORIZING THE SELECTION OF A DESIGN
PROFESSIONAL; AND AUTHORIZING THE SOLICITATION OF A
CONSTRUCTION CONTRACT.
WHEREAS, the Board of County Commissioners of Ada County, Idaho on the
28th day of December, 2010 adopted a resolution officially accepting a petition of not less
than 60% of the resident homeowners of the Sage Acres Subdivision requesting the
creation of a local improvement district for the purpose of constructing and installing a
water system and declaring its intention to create a Local Improvement District, to be
known as "Local Improvement District No. 1101 for Ada County, Idaho" for water
system improvements (domestic, irrigation, and fire) consisting generally of
. approximately 8,600 feet of new water pipe for connection to a public water system,
including 2,044 feet of parallel pipe to serve the higher elevation parcels; an 1,815 gpm
booster pumping station with standby power; 53 service lines; costs of engineering and
design; and other related expenses for the estimated total cost of Five Hundred Ninety
Five Thousand and no/100 Dollars ($595,000.00). Additional costs may be incurred for
legal services; costs of publication; bond issuance and reserve costs and clerical services,
advertising, costs of inspection, costs of collecting assessments, interest upon any
warrants issued, and for legal services for preparing proceedings in regard thereto; and
WHEREAS, said resolution states it to be the intention of the board of County
Commissioners of Ada County, Idaho, to defray the whole cost of the expenses of said
improvement by assessments against all the property in the district in the manner
prescribed by the Idaho "Local Improvement District Code," and

--- .....

WHEREAS, the Board of County Commissioners gave mailed and published
notice of its intention to make such improvements and create such districts so that those
desiring to do so might protest against the same; and
ORDINANCE NO. 780 - PAGE 1
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WHEREAS, a hearing of protests was held the 19th day of January, 2011, at 6:00
o'clock p.m., pursuant to said notice, continued from time to time thereafter until April
51\ and during which time, all protests were heard and passed upon by the Board of
County Commissioners; and
WHEREAS, protests against the proposed work was not made by the owners of
more than 2/3 of the abutting, adjoining, contiguous and adjacent lots and lands within
such proposed improvement district; and
WHEREAS, at the time set for said adoption of this ordinance, the Board has
again examined the aforesaid petition requesting the improvements, has again found and
has hereby declared said petition to be adequate and sufficient pursuant to §50-1706 of
the Idaho Code, said improvements to be original improvements, found said district to be
for the best interests of the property affected and of the county, found that there were
reasonable probabilities that such obligation of said district shall be paid; found all of the
property in the district hereby created t~ be specially benefitted, it has reported, and
hereby does report, such findings in its Minutes; and
WHEREAS, SPF Water Engineering, LLC has made and submitted to the board
an estimate of the cost of all labor and materials which may be done or furnished by the
contract with the county for said district, namely an amount of $595,000.00 to be paid
exclusively by the benefitted properties on a benefits derived basis; and
WHEREAS, the Board of County Commissioners has taken all action necessary to
and preliminary to the creation of said Local Improvement District, and finds all such
preliminary action to be in full compliance with Title 50, Chapter 17 of the Idaho Code,
and all laws mandatory thereof, supplemental thereto, and now desires to create said
district.

NOW, THEREFORE, BE IT ORDAINED AND ORDERED, AND IT IS
HEREBY ORDERED by the Board of County Commissioners of Ada County, Idaho:
1.
That said resolution of intention, without modification and all other action
taken in connection with the aforesaid improvements of the district, is hereby ratified and
approved, and there is hereby created a Local Improvement District in Ada County,
Idaho, to be called and designated "Local Improvement District No. 1101 for Ada
County, Idaho," which shall include all the property within the exterior boundaries of
said Local Improvement District as hereinafter indicated. All protests to the creation of
Local Improvement District No. 1101 are hereby overruled.
2.
That Local Improvement District No. 1101 will be in the best interests of
the property affected and of the County of Ada.
ORDINANCE NO. 780 - PAGE 2
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3.
That the value of the property subject to assessment within Local
Improvement District No. 1101 (such value being determined by the current assessed
valuation of such property for ad valorem tax purposes as shown by the records of the
Ada County Assessor) exceeds the sum of the estimated costs to be assessed against the
property included in Local Improvement District No. 1101 and that there is a reasonable
probability that the obligations of Local Improvement District No. 1101 will be repaid.
3.
That the location of said improvements in said district within Ada County including water system improvements (domestic, irrigation, and fire) consisting generally
of approximately 8,600 feet of new water pipe for connection to a public water system,
including 2,044 feet of parallel pipe to serve the higher elevation parcels; an 1,815 gpm
booster pumping station with standby power; 53 service lines; costs of engineering and
design; and other related expenses for the estimated total cost of Five Hundred Ninety
Five Thousand and no/100 Dollars ($595,000.00), and potential additional costs which
may be incurred for legal services; costs of publication; bond issuance and reserve costs
and clerical services, advertising, costs of inspection, costs of collecting assessments,
interest upon any warrants issued, and for legal services for preparing proceedings in
regard thereto - is as more fully described in Exhibit A attached hereto and made a part
hereof by reference.
4.
That the boundaries of said district situated in the County of Ada, Idaho,
are hereby declared to be all the lots and lands included in Exhibit A to their full depth,
abutting, adjoining, contiguous, and adjacent to said improvements which are to be
constructed within the County of Ada.
5.
That pursuant to §§50-1701, et seq., Idaho Code, and pursuant to notice
duly published in conformity therewith and with the procurement code, there shall be
made by the Board of County Commissioners, contracts for the construction of said
improvement with the lowest and best responsible bidder; it has been estimated that the
cost of said improvements will be $595,000.00, and said amount is the estimate
heretofore made and submitted to the Board of County Commissioners to be the cost of
all labor and materials to be assessed against the property in the district and the benefits
derived methodology. Having been recognized by the Petitioners that the actual cost of
said improvements may vary from the above-estimated amount, any costs in excess of the
above-estimated amount shall be assessed to each of the 53 included parcels of land on
the basis of benefits derived.
6.
That the Board of County Commissioners, in creating "Local Improvement
District No. 1101 for Ada County, Idaho" is not creating an enlarged district.
7.
That the costs and expense of said improvements, including the contract
price of the improvements, engineering and clerical service, advertising, cost of
ORDINANCE NO. 780 - PAGE 3
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··--inspection, cost of collecting assessments, interest upon warrants, and legal services for
the preparing of the proceedings and advising in regard thereto, shall be levied and
assessed upon the property benefitted by such improvements. Each of the included 53
lots and parcels of land shall be separately assessed for said improvements or costs and
expenses based on benefits derived which amounts shall be sufficient to cover all of the
costs and expenses of the work to be so levied and assessed.
8.
That an assessment roll according to the provisions of this ordinance, after
the contract for the construction and acquisition of all improvements has been awarded,
shall be made. Said assessment roll shall contain, among other things, the number of the
assess_ment, the name of the owner, if known, or if not known, that the name is unknown,
a description of each tract assessed and the total amount of assessment; which assessment
roll, upon its completion shall be certified to the Board of County Commissioners, and
the Board shall thereupon fix a time when objections thereto by the property owners in
said district shall be heard and will cause such roll to be filed in the office of the Clerk of
the Board of County Commissioners.
9.
Said assessments may be paid in annual installments of principal and
interest, over a period which may be less than but which shall not exceed twenty (20)
years, as shall be determined by the Board of Ada County Commissioners, if not
otherwise provided by law.
10.
After the bonds of said Local Improvement District for Ada County, Idaho,
have hereafter issued, this ordinance shall constitute a contract by the county and the
holder or holders of said bonds and shall be and remain irrevocable until said bonds and
the interest accruing thereon shall have been fully paid, satisfied and discharged.
11.
That is any section, paragraph, clause or provision of this ordinance shall
for any reason be held to be invalid or unenforceable, the invalidity or unenforceability of
any such section, paragraph, clause or provision shall not affect any remaining provision
of this ordinance.

ORDINANCE NO. 780 - PAGE 4
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APPROVED AND ADOPTED this 10th day of May, 2011.
Board of Ada County Commissioners
By:

By:

By:

ATTEST:

,{?a/{t;L,{_
Christopher D. Rich, Ada County Clerk

PUBLISHED:~

/<t_ ot/);/
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Page 1 of2

LEGAL NOTICE ORDINANCE NO. 780 AN ORDINANCE CREA
LEGAL NOTICE ORDINANCE NO. 780 AN ORDINANCE CREATING A LOCAL IMPROVEMENT DISTRICT NO.
1101 FOR ADA COUNTY, IDAHO, FOR THE PURPOSE OF CONSTRUCTING AND INSTALLING A WATER
SYSTEM IN THE SAGE ACRES SUBDIVISION GENERALLY CONSISTING OF APPROXIMATELY 8600 LINEAR
FEET OF WATER PIPE, AN 1815 GPM BOOSTER PUMPING STATION WITH STANDBY POWER, 53 SERVICE
LINES, TOGETHER WITH THE COSTS OF ENGINEERING, LEGAL SERVICES, PUBLICATION, BOND ISSUANCE
COSTS AND RESERVES, AND OTHER RELATED EXPENSES, ALL WITHIN THE COUNTY OF ADA, IDAHO; AND
FUTHER PROVIDING FOR THE LEVYING OF ASSESSMENTS UPON THE PROPERTY BENEFITTED BY SUCH
IMPROVEMENTS AND FOR THE BASIS OF MAKING SAID ASSESSMENTS, SETTING FORTH THE BOUNDARIES
OF SAID DISTRICT: PROVIDING FOR THE MAKING OF AN ASSESSMENT ROLL; AUTHORIZING THE
SELECTION OF A DESIGN PROFESSIONAL; AND AUTHORIZING THE SOLICITATION OF A CONSTRUCTION
CONTRACT. WHEREAS, the Board of County Commissioners of Ada County, Idaho on the 28th day of
December, 2010 adopted a resolution officially accepting a petition of not less than 60% of the resident
homeowners of the Sage Acres Subdivision requesting the creation of a local improvement district for the
purpose of constructing and Installing a water system and declaring its intention to create a Local
Improvement District, to be known as "Local Improvement District No. 1101 for Ada County, Idaho" for
water system Improvements (domestic, Irrigation, and fire) consisting generally of approximately 8,600 feet
of new water pipe for connection to a public water system, including 2,044 feet of parallel pipe to serve the
higher elevation parcels; an 1,815 gpm booster pumping station with standby power; 53 service lines; costs
of engineering and design; and other related expenses for the estimated total cost of Five Hundred Ninety
Five Thousand and no/100 Dollars ($595,000.00). Additional costs may be Incurred for legal services; costs
of publication; bond Issuance and reserve costs and clerical services, advertising, costs of inspection, costs
of collecting assessments, Interest upon any warrants Issued, and for legal services for preparing
proceedings in regard thereto; and WHEREAS, said resolution states it to be the intention of the board of
County Commissioners of Ada County, Idaho, to defray the whole cost of the expenses of said improvement
by assessments against all the property In the district in the manner prescribed by the Idaho "Local
Improvement District Code," and WHEREAS, the Board of County Commissioners gave mailed and published
notice of its Intention to make such improvements and create such districts so that those desiring to do so
might protest against the same; and WHEREAS, a hearing of protests was held the 19th day of January,
2011, at 6:00 o'clock p.m., pursuant to said notice, continued from time to time thereafter until April 5th,
and during which time, all protests were heard and passed upon by the Board of County Commissioners;
and WHEREAS, protests against the proposed work was not made by the owners of more than 2/3 of the
abutting, adjoining, contiguous and adjacent lots and lands within such proposed Improvement district; and
WHEREAS, at the time set for said adoption of this ordinance, the Board has again examined the aforesaid
petition requesting the improvements, has again found and has hereby declared said petition to be adequate
and sufficient pursuant to §50-1706 of the Idaho Code, said Improvements to be original Improvements,
found said district to be for the best Interests of the property affected and of the county, found that there
were reasonable probabllltles that such obligation of said district shall be paid; found all of the property In
the district hereby created to be specially benefltted, it has reported, and hereby does report, such findings
In Its Minutes; and WHEREAS, SPF Water Engineering, LLC has made and submitted to the board an
estimate of the cost of all labor and materials which may be done or furnished by the contract with the
county for said district, namely an amount of $595,000.00 to be paid exclusively by the benefitted
properties on a benefits derived basis; and WHEREAS, the Board of County Commissioners has taken all
action necessary to and preliminary to the creation of said Local Improvement District, and finds all such
preliminary action to be in full compliance with Title SO, Chapter 17 of the Idaho Code, and all laws
mandatory thereof, supplemental thereto, and now desires to create said district. NOW, THEREFORE, BE IT
ORDAINED AND ORDERED, AND IT IS HEREBY ORDERED by the Board of County Commissioners of Ada
County, Idaho: 1. That said resolution of Intention, without modification and all other action taken In
connection with the aforesaid Improvements of the district, is hereby ratified and approved, and there is
hereby created a Local Improvement District In Ada County, Idaho, to be called and designated "Local
Improvement District No. 1101 for Ada County, Idaho," which shall Include all the property within the
exterior boundaries of said Local Improvement District as hereinafter Indicated. All protests to the creation
of Local Improvement District No. 1101 are hereby overruled. 2. That Local Improvement District No. 1101
will be In the best Interests of the property affected and of the County of Ada. 3. That the value of the
property subject to assessment within Local Improvement District No. 1101 (such value being determined
by the current assessed valuation of such property for ad valorem tax purposes as shown by the records of
the Ada County Assessor) exceeds the sum of the estimated costs to be assessed against the property
Included in Local Improvement District No. 1101 and that there Is a reasonable probability that the
obligations of Local Improvement District No. 1101 wlll be repaid. 3. That the location of said Improvements
In said district within Ada County - Including water system Improvements (domestic, Irrigation, and fire)
consisting generally of approximately 8,600 feet of new water pipe for connection to a publlc water system,
Including 2,044 feet of parallel pipe to serve the higher elevation parcels; an 1,815 gpm booster pumping
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station with standby power; 53 service lines; costs of engineering and design; and other related expenses
for the estimated total cost of Five Hundred Ninety Five Thousand and no/100 Dollars ($595,000.00), and
potential additional costs which may be incurred for legal services; costs of publication; bond issuance and
reserve costs and clerical services, advertising, costs of inspection, costs of collecting assessments, interest
upon any warrants issued, and for legal services for preparing proceedings in regard thereto - is as more
fully described In Exhibit A attached hereto and made a part hereof by reference. 4. That the boundaries of
said district situated In the County of Ada, Idaho, are hereby declared to be all the lots and lands included in
Exhibit A to their full depth, abutting, adjoining, contiguous, and adjacent to said improvements which are to
be constructed within the County of Ada. 5. That pursuant to §§50-1701, et seq., Idaho Code, and pursuant
to notice duly published in conformity therewith and with the procurement code, there shall be made by the
Board of County Commissioners, contracts for the construction of said Improvement with the lowest and best
responsible bidder; It has been estimated that the cost of said Improvements will be $595,000.00, and said
amount Is the estimate heretofore made and submitted to the Board of County Commissioners to be the cost
of all labor and materials to be assessed against the property in the district and the benefits derived
methodology, Having been recognized by the Petitioners that the actual cost of said improvements may vary
from the above-estimated amount, any costs In excess of the above-estimated amount shall be assessed to
each of the 53 included parcels of land on the basis of benefits derived. 6. That the Board of County
Commissioners, In creating "Local Improvement District No. 1101 for Ada County, Idaho" is not creating an
enlarged district. 7. That the costs and expense of said Improvements, including the contract price of the
improvements, engineering and clerical service, advertising, cost of inspection, cost of collecting
assessments, interest upon warrants, and legal services for the preparing of the proceedings and advising in
regard thereto, shall be levied and assessed upon the property benefltted by such improvements. Each of
the Included 53 lots and parcels of land shall be separately assessed for said Improvements or costs and
expenses based on benefits derived which amounts shall be sufficient to cover all of the costs and expenses
of the work to be so levied and assessed. 8. That an assessment roll according to the provisions of this
ordinance, after the contract for the construction and acquisition of all Improvements has been awarded,
shall be made. Said assessment roll shall contain, among other things, the number of the assessment, the
name of the owner, If known, or if not known, that the name Is unknown, a description of each tract
assessed and the total amount of assessment; which assessment roll, upon its completion shall be certified
to the Board of County Commissioners, and the Board shall thereupon fix a time when objections thereto by
the property owners in said district shall be heard and will cause such roll to be filed in the office of the Clerk
of the Board of County Commissioners. 9. Said assessments may be paid In annual installments of principal
and Interest, over a period which may be less than but which shall not exceed twenty (20) years, as shall be
determined by the Board of Ada County Commissioners, If not otherwise provided by law. 10. After the
bonds of said Local Improvement District for Ada County, Idaho, have hereafter issued, this ordinance shall
constitute a contract by the county and the holder or holders of said bonds and shall be and remain
irrevocable until said bonds and the interest accruing thereon shall have been fully paid, satisfied and
discharged. 11. That is any section, paragraph, clause or provision of this ordinance shall for any reason be
held to be invalid or unenforceable, the invalidity or unenforceabillty of any such section, paragraph, clause
or provision shall not affect any remaining provision of this ordinance. APPROVED AND ADOPTED this 10th
day of May, 2011. Board of Ada County Commissioners By: Rick Yzaguirre, Chairman By: Sharon M. Ullman,
Commissioner By: Vernon L. Blsterfeldt, Commissioner ATTEST: Christopher D. Rich, Ada County Clerk PUB.
May 19, 2011

Appeared in: Idaho Statesman
1:fQ.mg

1.,..,,.,.,11,- W}'Pt1blicN,1ti.:,·s.com
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DEPUTY Bonnie Oberbillig
RECORDED-REQUEST OF
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ORDINANCE NO. 809

AN ORDINANCE OF ADA COUNTY, IDAHO, APPROVING AND CONFIRMING THE
ASSESSMENT ROLL OF LOCAL IMPROVEMENT DISTRICT NO. 1101; LEVYING
ASSESSMENTS AGAINST THE PROPERTY SHOWN ON THE ASSESSMENT ROLL;
PROVIDING FOR THE PAYMENT OF ASSESSMENTS IN INSTALLMENTS; PROVIDING
FOR OTHER MATTERS RELATING TO THE CONFIRMATION OF LOCAL
IMPROVEMENT DISTRICT ASSESSMENTS; AND PROVIDING AN EFFECTIVE DATE
WHEREAS, Ada County, Idaho (the "County"), is a duly formed and existing county
pursuant to the laws and Constitution of the State of Idaho and is authorized by Chapter 17, Title
50, Idaho Code, to create local improvement districts within the County, to make improvements,
and to levy the cost of the same against the lots and parcels ofland included therein; and
WHEREAS, the County, by Ordinance No. 780, adopted by the County Board of
Commissioners (the "Board") on May 10, 2011, duly created Local Improvement District No.
1101 ("L.1.D. No. 1101 ") for the purpose of construction and installation of water improvements;
and
WHEREAS, said improvements have been constructed and installed, and, in accordance
with the provisions of Section 50-1712, Idaho Code, the Board has received a duly certified
Engineer's Report showing in detail the total cost and expenses of L.I.D. No. 1101 and the
amounts payable from assessments, and containing a preliminary assessment roll; and
WHEREAS, notice of time and place of hearing on the final assessment roll was duly and
regularly given by publication thereof and by mailing to all owners of property subject to
assessment within L.I.D. No. 1101 within the time and in the manner required by law, and the
hearing was duly and regularly held, pursuant to such notice, at the time and place fixed for said
hearing, on July 30, 2013; and
· WHEREAS, at said hearing the Board considered all protests and objections to the
assessment roll and all evidence presented, and the Board now desires to confirm the assessment
roll, to provide for the levy and collection of assessments, and to provide for the payment of
assessments in installments.
NOW, THEREFORE, BE IT ORDAINED BY THE BOARD OF COUNTY
COMMISSIONERS OF ADA COUNTY, IDAHO, as follows:
Section 1:

FINDINGS

The Board hereby finds and determines that each lot, tract, parcel, and other property
included within L.I.D. No. 1101 will be specially benefited by the improvements within L.I.D.
No. 1101, as specified in the Resolution of Intention heretofore adopted and by the ordinance
creating L.I.D. No. 1101, the same being Ordinance No. 780, adopted on May 10, 2011.
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Section 2:

CONFIRMATION OF ASSESSMENT ROLL

The Assessment Roll and the assessments contained therein, for L.I.D. No. 1101, a copy
of which Assessment Roll as finally approved by the Board is annexed hereto as Exhibit "A" and
by reference made a part hereof, are hereby approved and confirmed in all respects. No single
assessment has been increased in an amount greater than twenty percent (20%}ofthe amount of
the assessment as set forth in the Notice of Hearing.
Section 3:

PROPERTY AFFECTED; LEVY OF ASSESSMENTS

Except to the extent reflected in the final Assessment Roll, as adopted by this Ordinance,
all protests against the Assessment Roll are hereby overruled. Each lot, tract, parcel, or other
property shown upon said Assessment Roll is hereby found to be benefited to the amount of the
assessment levied thereon; and there is hereby levied and assessed against each lot, tract, parcel
of land, and other property, as set forth and described in said Assessment Roll, the amount set
forth against each such lot, tract, parcel of land, and other property as it appears on said
Assessment Roll.
Section 4:

CERTIFICATION OF ASSESSMENT ROLL; LIEN OF ASSESSMENTS

Immediately upon the passage of this Ordinance, the County Clerk shall certify and file
the conformed Assessment Roll with the County Treasurer and shall file with the Recorder of
Ada County, Idaho, a notice which shall contain the date of adoption of this Ordinance and a
description of the boundaries of L.I.D. No. 1101. The Assessment Roll and the assessments
made by this Ordinance shall be a lien upon the property assessed from and after the date of
recording of such notice. The County Treasurer shall also, immediately upon passage of this
Ordinance, mail a postcard or letter to each property owner assessed at his or her post office
address, if known, or, if unknown, to the post office at Eagle, Idaho, stating the tot~ amount of
his or her assessment plus the substance of the terms of payment of the same as set forth in this
Ordinance. An affidavit of mailing the foregoing notice shall be filed in the office of the County
Treasurer.
Section 5:

DUE DATE OF ASSESSMENTS; PAYMENT IN INSTALLMENTS

Said assessments shall become due and payable to the County Treasurer within thirty (30)
days from the date of adoption of this Ordinance. Any property owner who has not paid his or
her assessment in full within said thirty (30) day period shall be conclusively presumed to have
chosen to pay the same in twenty (20) annual installments, the first of which shall become due
and payable one (1) year from the date of the sale of a bond, with a like payment due on the same
day of each year thereafter until the full amount of the assessment, with interest due thereon,
shall be paid in full. Assessments that are financed shall be increased by ten percent to provide
for a reserve fund and shall be assessed a proportionate share of the bond issuance costs.
Assessments paid in installments shall bear interest on the whole unpaid sum from the date of
adoption of this Ordinance. The rate of interest such installments shall bear is hereby fixed as the
rate of interest on the L.I.D. No. 1101 Bonds. If any installment is not paid within twenty (20)
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days from its due date, the same shall become delinquent, and the County Treasurer shall add a
penalty of two percent (2%) thereon. Installments may be prepaid in the manner provided by
Section 50-1715, Idaho Code.

Section 6:

INSTALLMENT DOCKET

The County Treasurer shall, upon passage of this Ordinance, establish a Local
Improvement Installment Docket for L.I.D. No. 1101 as provided in Section 50-1717, Idaho
Code.

Section 7:

APPEAL PROCEDURE

The confirmation of the Assessment Roll for L.I.D. No. 1101 herein made is a final
determination of the regularity, validity, and correctness of said Assessment Roll, of each
assessment contained therein, and of the amount levied on each lot or parcel of land or other
property within L.I.D. No. 1101, subject to the right of appeal as set forth in Idaho Code Section
50-1718. Appeal may be made by filing within thirty (30) days from the date of publication of
this Ordinance written notice of appeal with the County Clerk and with the Clerk of the District
Court of Ada County in the manner provided by Section 50-1718, Idaho Code. After said thirty
(30) day appeal period has run, no one shall have any cause or right of action to contest the
legality, formality, or regularity of any assessment.

Section 8:

RATIFICATION OF PROCEEDINGS

All proceedings heretofore had in connection with the creation of L.I.D. No. 1101, the
preparation and adoption of said Assessment Roll, the hearing thereon, and the giving of notice
of said hearing on said Assessment Roll, are hereby in all respects ratified, approved, and
confirmed.
·

Section 9:

SEVERABILITY

If any section, paragraph, clause or provision of this Ordinance shall be held to be invalid
or unenforceable for any reason, the invalidity or unenforceability of each section, paragraph,
clause, or provision shall in no manner affect any remaining provision of this Ordinance.

Section 10:

PUBLICATION AND EFFECTIVE DATE

This Ordinance, or a swmnary thereof, shall be published in one (1) issue of the official
newspaper of the County, and shall take effect immediately upon its passage, approval, and
publication.
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ADOPTED this 13th day of August, 2013.

Board of Ada County Commissioners

By:

~f:~ssioner

By:

ABSENT
Jim Tibbs, Commissioner

By:

ATTEST:

PUBLISHED: _ _ _ _ __
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9 ~IT.~~w~ -----------------TECHNICAL MEMORANDUM
DATE:

July 17, 2013

TO:

Dave Logan, Ada County Operations Supervisor
Angela Gilman, P.E., Ada County Engineer

FROM:

Cathy Cooper, P.E.

RE:

Engineer's Report, Local Improvement District 1101, .Sage Acres Water System
Improvements

BACKGROUND
The purpose of the LID was to provide municipal water supply to the homes within the Sage
Acres development that were included in the LID. The water system improvements project
constructed distribution piping, a pump station, and all associated appurtenances in order to
provide water supply from Eagle Water Company in accordance with Idaho Department of
Environmental Quality (IDEQ) regulations. As individual homes choose to connect to the nowavailable water system, they will have domestic and irrigation flows available. In addition, all
homes in the LID have fire protection water supply available.
The boundaries of Local Improvement District No. 1101 are as shown in Figure 1. The 53
shaded parcels are included in the LID.

_"""_,_....,
__
...
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Figure 1 - Local Improvement District No. 1101
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Eagle Water Company was contracted with the LID to provide construction of the
improvements. Substantial completion of the improvements was reached on April 2, 2013 with
final completion reached on April 16, 2013.
COSTS
Preliminary costs were provided by Ada County Staff on July 11, 2013, and are shown in the
following table. Total costs are $654,856.48. We understand that there will be some
adjustment to these costs when the final interest rates are determined.
Table 1. LID No. 1101, Costs for Sage Acres Water System Improvements

l.
LID Team
Seattle Northwest
Eagle Water Company
Moore Smith Buxton &
Turcke Chtd

-· . -·-····-··--·-------- ····-·

.. -··· ---·· - ------ -------- --

Description

-·--··- ............... - - --

------

-- ·--·-·-

. - -·

····- - ..... _ -- -,---

Construction

Financial services

Financial
Services

!

J

--1

Bond
Counsel

!

Admin

J

i

$7,250.00

.... .J

I

Purchase Equipment for LID, Construction of Water
System, and Change order for $9,085

I

Bank charge coverage

Ada County Operations

First American Title

Ada County Treasurer

interim Financing (2%)

I

$ 628,114.00

Bond Counsel-interim financing

Ada County Treasurer

TOTAL BASE COST

-·---

Sage
Acres LID Cost
Summary as of July 11, 2013
. - .. -- -·- -· -···
__ ,__
-···--·-· ........... ,.... -·· -- -· ...... , ...·-----·--- ············r·····i

·i

i

$ 12 084.66

.•.•. t
$

700.0D

$

300.0D

..... -- _J

i

$ 6,407.82

$628,114.00

$ 7 250.00 $ U,084.66 $ 7 407.82 $ 654 856,48

We recommend that the costs be split evenly between the 53 lots that will benefit from the water
system improvements. Each lot is equally benefitted and has access to the same water
services - including domestic, irrigation, and fire protection water supply. Water service for
each lot will meet the same Idaho Department of Environmental Quality rules and regulations.
This even cost split results in a preliminary assessment of $12,355.78 for each of the 53 lots.
The assessment roll is included on the following page.
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Table
2.
Sage
Acres
LID Member
and Cost
Per Parcel
Summary.
..
[ ..
......
....•..- ·..
.
·- ··-- - ···--· --·
-

_...... -·--

·--···-···

-·

"

I

......... __ ···-· 1-· ... ·-·--···-..... ..

_____ Total Cost=,$654,856.48

!--·· -·-·-· -·- -

--

-·

,

Total

LID Member (Primary Owner)

Parcel Number

J

Nu-;,,.;;,;,,p~-;.;els s3 - ..

,_._,... ··-·-·- ---····-·--·-·--·-··- ···---·· ··--·--··!--- ·--·----

i

1

Per Parcel Cost

Property Address

;

·-t
I

Citv, State Zip

BACA ANTHONY J
R7689000100
$12,355.78
11067 N CULDESAC WAY
BOISE, ID 83714-0000
BAIN JOSEPH W
R7689000172
$12,35S.78
11034 N CULDESAC WAY
BOISE, ID 83714-0000
BERRY CHRISTOPHER
R7689000490
$12,355.78
10235 W CAYUSE LN
BOISE, ID 83714-0000
CAPPS VIRGINIA K
R7689000160
$12,355.78
11068 N CULDESAC WAY
BOISE, ID 83714-0000
CARON STEVER
R7689000150
$12,355.78
11026 N CULDESAC WAY
BOISE, ID 83714-0000
CONNER JEFFERY T
R7689000180
$12,355.78
10976 N CULDESAC WAY
BOISE, ID 83714-0000
CROSBY CURTIS DUFFY
R7689000080
$12,355.78
9902 W PRAIRIE RD
BOISE, ID 83714-0000
CROSS STEVEN D
R7689000550
$12,355.78
9897 W LARIAT ST
BOISE, ID 83714-0000
CURFMAN LARRY K
R7689000370
$12,355.78
10102 W CAYUSE LN
BOISE, ID 83714-0000
DECHAMBEAU DANA R
R7689000482
$12,355.78
10251 W CAYUSE LN
BOISE, ID 83714-0000
DUNN JACKA
R7689000410
$12,355.78
11028 N RUNWAY DR
BOISE, ID 83714-0000
EDWARDS MICHAEL T
R7689000030
$12,355.78
10158 W PRAIRIE RD
BOISE, ID 83714-0000
ELLIOTI LAURA K
R7689000440
$12,355.78
11029 N RUNWAY DR
BOISE, ID 83714-0000
FELLOWS MICHELLE
R7689000230
$12,355.78
11036 N RUNWAY DR
BOISE, ID 83714-0000
FRANCA JOSE L
R7689000310
$12,3S5.78
9837W PRAIRIE RD
BOISE, ID 83714-9790
FULLER MARY RAE
R7689000250
$12,355.78
10159 W PRAIRIE RD
BOISE, ID 83714-0000
GODFREY ALLEN W &
R7689000360
$12,355.78
10062 W CAYUSE LN
BOISE, ID 83714-0000
HAGERMAN BLAIR ROBERT SR
R7689000020
$12,355.78
10236 W PRAIRIE RD
BOISE, ID 83714-0000
HALE LANCED
R7689000510
$12,3SS. 78
10061 W CAYUSE LN
BOISE, ID 83714-0000
HAWKINS MICHAEL A
R7689000270
$12,355.78
9975 W PRAIRIE RD
BOISE, ID 83714-0000
HEILMAN MARK
R7689000450
$12,355.78
11001 N RUNWAY DR
BOISE, ID 83714-0000
HIGHTOWER LYNN SHARON
R7689000110
$12,355.78
11145 N CULDESAC WAY
BOISE, ID 83714-0000
HOFFMAN JEANETIE
R7689000330
$12,355.78
9974 W CAYUSE LN
BOISE, ID 83714-0000
HULL CHRISTOPHER B
R7689000460
$12,355.78
10955 N RUNWAY DR
BOISE, ID 83714-0000
JENSEN JACK R
R7689000500
$12,355.78
10101 W CAYUSE LN
BOISE, ID 83714-0000
JOHNSON BERYL
R7689000050
$12,355.78
10030 W PRAIRIE RD
BOISE, ID 83714-0000
JOHNSON CRAIG L
R7689000120
$12,355.78
11165 N CULDESAC WAY
BOISE, ID 83714-0000
JONES ALICEJ
R7689000132
$12,355.78
11154 N CULDESAC WAY
BOISE, ID 83714-0000
MASSIE HUGHE
R7689000055
$12,355.78
10000 W PRAIRIE RD
BOISE, ID 83714-0000
MAYES ROBERT C
R7689000200
$12,355.78
9780 W PRAIRIE RD
BOISE, ID 83714-0000
MCCULLOCH GREGG H &
R7689000400
$12,355.78
10988 N RUNWAY DR
BOISE, ID 83714-0000
MILLER VALERIE P
R7689000560
$12,355.78
9951 W LARIAT ST
BOISE, ID 83714-0000
NELSON BRIAN LEWIS
R7689000430
$12,355.78
10357 W PRAIRIE RD
BOISE, ID 83714-0000
ORTON KENDALL W
R7689000380
$12,355.78
10166 W CAYUSE LN
BOISE, ID 83714-0000
OVERHOLSER LARRY R
R7689000290
$12,355.78
9903 W PRAIRIE RD
BOISE, ID 83714-0000
PAULUS RANDY W
R7689000530
$12,355.78
9997 W CAYUSE LN
BOISE, ID 83714-0000
POREMBA EDWARD T
R7689000520
$12,355.78
10027 W CAYUSE LN
BOISE, ID 83714-0000
RAE CHARLOTIE
R7689000420
$12,355.78
10455 W PRAIRIE RD
BOISE, ID 83714-0000
RAPLEY KATHLEEN G
R7689000350
$12,355.78
10028 W CAYUSE LN
BOISE, ID 83714-0000
ROMICK LAURA
R7689000140
$12,355.78
11130 N CULDESAC WAY
BOISE, ID 83714-0000
RYDMAN DONALD WESLEY
R7689000300
$12,355.78
8999 W PRAIRIE RD
BOISE, ID 83714-0000
SCHILL DAN J
R7689000075
$12,355.78
9950W PRAIRIE RD
BOISE, ID83714-0000
SCHNEE ROXANN M
R7689000340
$12,355.78
9998 W CAYUSE LN
ID 83714-0000
- - - - - ~ - - - · - - ! - - - - - - - - - - + -BOISE,
--~
-------!
SHADE DAVID ARLIN
R76B9000090
$12,35S. 78
9864 W PRAIRIE RD
BOISE, ID 83714-0000
t'S-'-H_A_M_Y_D_AV_I_D_J, _ _ _ _ _ _,--1-'-R7-'6""8...
9000'-'-'--19_0____
$~12.._,3'-'5-'-5._7"'-8----1r-c.9'-78'"'6_W-'-PR""Al""R"'l.;c.E.;..cRD"-----+B;...;O""IS=E,, 10 83714-0000
SIMON MICHAEL K
R7689000005
$12 355.78
10374 W PRAIRIE RD
BOISE, ID 83714-0000
SMITH PAUL H
R7689000280
$12,355.78
9951 W PRAIRIE RD
BOISE, 10 83714-0000
SNODGRASS JERRY L
R7689000260
$12,355.78
10029 W PRAIRIE RO
BOISE, ID 83714-0000
THOMAS DON & MARY FAMILY TRUST R7689000390
$12,355.78
10230 W CAYUSE LN
BOISE, ID 83714-0000
THOMAS DON & MARY FAMILY TRUST R7689000240
$12,355.78
10237 W PRAIRIE RD
BOISE, ID 83714-0000
R7689000320
THORNTON ALFRED
$12,355.78
9601 W PRAIRIE RD
BOISE, ID 83714-0000
TIPTON SHARON DIANE
R76B9000040
$12,355.78
10082 W PRAIRIE RO
BOISE, ID 83714-0000
R7689000015
ZEHNER MIKE W
$12 355.78
10294 W PRAIRIE RO
BOISE 1083714-0000
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Sage Acres LID Member and Cost Per Parcel Summary
Roll No

Owner
SIMON MICHAEL K

2

ZEHNER MIKE W
HAGERMAN BLAIR ROBERT SR

4

EDWARDS MICHAEL T

5

TIPTON SHARON DIANE

6

JOHNSON BERYL

LOT 1 BLK1
PAR #3056 OF NW4NW4
LOT 2 BLK 1 SAGE ACRES
LOT3BLK1
PAR 13006 OF NW4NW4
LOT4BLK1
PAR #2486 OF N2NW4
LOT5BLK1
PAR #2466 OF NE4NW4
LOTS BLK1
PAR #2446 OF NE4NW4
PAR #0055 OF LOT 7 BLK 1
PAR #2436 OF NE4NW4
PAR #0075 OF LOTS 718 BLK 1
LOT9BLK1
LOT 10 BLK1
LOT11 BLK1
LOT 12 BLK1
LOT13BLK1

Pro
Addl'IIIIS
10374 W PRAIRIE RD

Cl

StaleZI

10294 W PRAIRIE RD
10236 W PRAIRIE RO

BOISE ID 83714-0000
BOISE ID 83714-0000

10158WPRAIRIERD

BOISE ID 83714-0000

10082 W PRAIRIE RD

BOISE ID 83714-0000

10030 W PRAIRIE RD

BOISE ID 83714-0000

BOISE ID 83714-0000

ID 83714-0000

4N'LY

BOISE ID 8 714-0000
BOISE ID 83714-0000
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Jason D. Scott, ISB No. 5615
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: 208.344.6000
Facsimile: 208.954.5262
Email: jscott@hawleytroxell.com

CHRISTOPHER D. RICH, Clerk
By STEPHANIE VIOAK
OEPUTY

Attorneys for Respondents Board of Local
Improvement District No. 1101 and Board of Ada
County Commissioners
IN DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

JEANETTE HOFFMAN, DON THOMAS,
MARI THOMAS, BRIAN NELSON,
LOUISE LUSTER, LYNDA SNODGRASS,
LAND HALE, MONIQUE HALE,
ROXANNE METZ, AL THORNTON, TONI
THORNTON, BLAIR HAGERMAN, LISA
BERRY, DARRIAN HENDRICKS,
KATHLEEN (RAPLEY) HENDRICKS,
LAURA ELLIOTT, LESLIE CURFMAN,
MIKE ZEHNER, JOSE FRANCA, KAREN
CROSBY, CHUCK BOYER, and KIM
BLOUGH,
Appellants,
vs.
THEBOARDOFTHELOCAL
IMPROVEMENT DISTRICT NO. 1101, an
Idaho Local Improvement District; BOARD
OF ADA COUNTY COMMISSIONERS,
Respondents.
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)
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MOTION TO FIX BOND AMOUNT
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This is an appeal of assessments under Idaho Code§ 50-1718. According to that statute,
in addition to filing a notice of appeal, "[t]he appellant shall also provide a bond ... in a sum to
be fixed by the court, but not less than two hundred dollars ($200) with sureties to be approved
by the court, conditioned to pay all costs to be awarded to the respondent upon such an appeal."
Idaho Code § 50-1718 (emphasis added). Respondents Board of Local Improvement District
No. 1101 and Board of Ada County Commissioners now ask the Court to fix the amount of the
bond Appellants must post. The bond amount fixed by the Court must, according to the statute,
be calculated to cover Respondents' costs on appeal.
"Attorney fees, when allowable by statute or contract, shall be deemed as costs in an
action .... " I.R.C.P. 54(e)(5) (emphasis added). If Respondents prevail on appeal, attorney fees
are allowable by statute (given that Respondents are a political subdivision), provided that
Appellants "acted without a reasonable basis in fact or law." Idaho Code § 12-117(1).
The clearest example of Appellants' acting without a reasonable basis in fact or law is
that they are trying to litigate the propriety of Local Improvement District No. 1101 's formation,
which occurred more than two years ago, despite that Idaho Code § 50-1727 gave them only 30
days to bring a formation challenge. Appellants' waiver of the right to litigate formation issues
is established in Respondents' opposition to Appellants' motion to augment the agency record,
and the explanation need not be repeated here.
Appellants' motion to augment is a second example of unreasonableness. The motion
was filed after the applicable deadline, its outcome is inconsequential because review is de novo,
and it is a vehicle for improperly injecting already-waived formation issues into this appeal.

MOTION TO FIX BOND AMOUNT - 2
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Third, it is well established that the assessments being challenged are presumed valid,
and that "[o]nly clear proof of great force will warrant a conclusion that an assessment is
erroneous so as to overcome the presumption of validity." Simmons v. City of Moscow, 111
Idaho 14, 19, 720 P.2d 197,202 (1986) (internal quotation marks omitted). Thus, Appellants
must clear an unusually high bar to prevail. Nevertheless, they do not seem to raise weighty
concerns about the assessment methodology (as distinguished from their long-since-waived
concerns about Local Improvement District No. 1101 's formation). Their properties all benefit
from enhanced fire protection and access to municipal water, thanks to Local Improvement
District No. 1101 's formation (which they did not challenge) and its subsequent construction of a
water system for their subdivision. What they have done is essentially lie in the weeds: let
formation go unchallenged, paving the way from the water system from which they benefit to be
constructed, and then try to skirt the associated payment obligation. There is little reason to
think Appellants will muster the requisite "clear proof of great force" that the assessment
methodology was invalid.
Of course, whether and to what extent Idaho Code § 12-117( 1) will apply at the
conclusion of this appeal cannot be determined now. It is enough to recognize that its
applicability is a looming issue, and that there is every possibility that Respondents will be
entitled to a fee award when this appeal concludes. The statutory mandate is fixing a bond
amount calculated to pay Respondents' costs on appeal. Respondents' costs on appeal may very
well include attorney fees. Respondents estimate, conservatively, that they will incur $75,000 in
attorney fees to litigate this appeal through a trial de novo. They request that Appellants be
ordered to post a bond in that amount. A substantial bond protects not only Respondents, but

MOTION TO FIX BOND AMOUNT - 3
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also the owners of property within the boundaries of Local Improvement District No. 1101 who
do not challenge the assessments. Local Improvement District No. 1101 has no available money
to fund its litigation costs. It must borrow in order to do so. As a result, unless it can collect its
litigation costs from Appellants or their cost bond at this matter's conclusion, it will have to
reassess the property owners in order to pay its litigation-caused debt.

DATED THIS~
'""' day of January, 2014.

HAWLEY TROXELL ENNIS & HAWLEY LLP

Attorneys for Respondents Board of Local Improvement
District No. 1101 and Board of Ada County Commissioners

MOTION TO FIX BOND AMOUNT - 4
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CERTIFICATE OF SERVICE

'""

I HEREBY CERTIFY that on this~ day of January, 2014, I caused to be served a true
copy of the foregoing MOTION TO FIX BOND AMOUNT by the method indicated below, and
addressed to each of the following:
Andrew T. Schoppe

D U.S. Mail, Postage Prepaid

THE LAW OFFICE OF ANDREW T. SCHOPPE PLLC

D Hand Delivered
D Overnight Mail
Op-mail: andrew@schoppelaw.com
0Telecopy: 208.392.1607

950 W. Bannock Street, Suite 1100
Boise, Idaho 83702

[Attorney for Plaintiffs]

MOTION TO FIX BOND AMOUNT - 5
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JAN 23 2014
CHRISTOPHER D. RICH, Clerk
By MIREN OLSON

THE LAW OFFICE OF ANDREW T. SCHOPPE, PLLC
ANDREW T. SCHOPPE, SBN 8110
910 W. Main Street
Suite 358B
Boise, ID 83702
Tel.: 208.450.3797
Fax: 208.392.1607
andrew@schoppelaw.com

DEPUTY

Attorney for Appellants

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

JEANETTE HOFFMAN, et al.,

CASE NO. CV OC 13 16705
Hon. Timothy Hansen, Presiding

Appellants,
vs.

APPELLANTS' RESPONSE TO
MOTION TO FIX BOND

THE BOARD OF THE LOCAL
IMPROVEMENT DISTRICT NO. 1101, an
Idaho Local Improvement District; BOARD OF
ADA COUNTY COMMISSIONERS,

Hearing:
4:00 p.m., January 30, 2013

Respondents.
TO:

THE COURT, AND TO THE RESPONDENT AND ITS ATTORNEYS OF RECORD:
Appellants Jeanette Hoffman, et al., hereby briefly respond and object to the

Respondent's Motion to Fix Bond as follows.

II
II
II
II
RESPONSE TO MOTION TO FIX BOND
- 1-
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1. This Appeal Is Well-Founded In Both Law And Fact, And There Is No Basis For The

Court To Consider A Potential Award Of Attorney's Fees Against The Appellants In
Fixing The Bond
Contrary to the Respondent's claims, the Appellants are not trying to litigate the
formation of the LID itself, and it is frankly ironic that the Respondent argues that there is no
basis in law or fact for this appeal even while it has self-servingly and unlawfully limited the
Record on appeal so as to prevent the Appellants from pointing to those facts.
As set forth in the Appellants' Motion to Augment, because the Assessment is simply the
aggregate of the sums paid by the LID Board to Eagle Water Company, to Ms. Bonney's law
firm, and to other contractors and entities, divided by the number of parcels within the LID
boundaries, a central question on this appeal is whether those sums were appropriate, or whether
they were inflated, fraudulent, or even illegal where, for example, Ms. Bonney's fees for the
private representation of the Sage Acres Ranchettes Homeowners Association are included. Also
at issue is whether Eagle Water Company, which was required to use new parts and equipment
in the construction of the water system, instead used old parts and equipment and then unlawfully
billed the LID as if it were new. Appellants contend that the assessment is by definition illegal
and irregular where it includes amounts that were the product of fraud, misrepresentation, or
other misconduct on the part of the contractors in question. The facts which will prove the truth
of those contentions are, in part, set forth in the portions of the Record which the Respondent
has purportedly deleted for its own benefit.
Also at issue with respect to the regularity of the assessment is how properties not
originally included within the boundaries of the LID will nonetheless receive the benefit of the
RESPONSE TO MOTION TO FIX BOND
-2-
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water system, but without any assessment having been made against those parcels, and with the
cost of the purported benefit to those parcels falling upon the shoulders of the LID homeowners.
Tellingly, by purportedly deleting the Record by excusing and granting its own late-filed
objections, the Respondent wishes to keep the Court in the dark about all of these subjects which
will be very well-illuminated if the entire Record is available for this appeal.

As the facts

documented in those portions of the Record will show, there is no basis at all for the Court to
take the Respondent's frivolous request for attorney's fees into account in setting the bond on
this matter.
Notwithstanding those points, Appellants do not at all dispute that LC. § 50-1718 requires
the Court to fix a bond for an amount not less than $200. Rather, Appellants simply request the
Court to set the bond for that minimal amount that takes into account the fact that the Appellants
are all homeowners of modest means who have already had a burden of approximately $22,000
laid upon them by the assessment presently under appeal. The Court should also take note that,
should the Respondent prevail on this appeal, its costs would be incorporated into that assessment
and would be enforceable by foreclosure or other collections practices. In other words, if the
Respondent prevails, there is little to no risk of its costs going unreimbursed.

B.

Respondent's Motion Incorrectly Alleges that the Appellants' Motion to Augment Was

Untimely-Filed
The Respondent has also alleged, without citation to any specific fact or authority at all,
that the Appellants' Motion to Augment was filed late. This is incorrect, and the Motion to

RESPONSE TO MOTION TO FIX BOND
-3-
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Augment was both timely filed and was not brought for any purpose other than to ensure that
the Court has all pertinent information available to it in evaluating the Appellants' claims.
As the Court's own repository shows, Respondent's Notice of Settlement of Record was
filed on Friday, December 6, 2013. I.R.C.P. 84(1) authorizes parties desiring to move the Court
to augment the record on appeal to do so within twenty-one (21) days of the filing of the settled
transcript and record.

I.R.C.P. 6(a) states that, "[i]n computing any period of time prescribed or allowed by
these rules, by order of court, or by any applicable statute, the day of the act, event, or default
after which the designated period of time begins to run is not to be included." Accordingly,
Saturday, December 7, 2013- the day after the filing of the Notice of Settlement of the Recordwas the date from which the Appellants' deadline to file their motion to augment the record was
to be calculated. Twenty-one days after Saturday, December 7, 2013 fell on another Saturday,
December 28. Turning again to I.R.C.P. 6(a), when a deadline falls on a Saturday, Sunday, or
legal holiday, it is extended to the next day that is not a holiday. In this case, that date was
Monday, December 30, which the Court's repository shows to be the date of filing of the
Appellants' Motion to Augment. The Motion to Augment was thus timely.
In conclusion, the Appellants respectfully request that the Court set the bond on this
matter as low as possible where, should the Respondent prevail, there is virtually no likelihood
of the Respondent going unreimbursed.

II
II
II
RESPONSE TO MOTION TO FIX BOND

-4-
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Appellants further request that the Court disregard for all purposes, including those of
fixing the amount of the bond, the Respondent's factually-unsupported contention that an award
of attorney's fees against the Appellants would in any way be appropriate in this matter.
Respectfully submitted,
THE LAW OFFICE OF
ANDREW T. SCHOPPE, PLLC

DATE: January 23, 2014

By:
ANDREW T. SCHOPPE
Attorney for Appellants,
Jeanette Hoffman, Don Thomas, Mari Thomas,
Brian Nelson, Louise Luster, Lynda Snodgrass,
Lance Hale, Monique Hale, Roxanne Metz, Al
Thornton, Toni Thornton, Blair Hagerman, Lisa
Berry, Darrin Hendricks, Kathleen (Rapley)
Hendricks, Laura Elliott, Leslie Curfman, Mike
Zehner, Jose Franca, Karen Crosby, Chuck Boyer,
and Kim Blough
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CERTIFICATE OF SERVICE
I, the undersigned, certify that on the 23d day of January, 2014, I caused a true and correct
copy of the following documents to be served upon the parties identified below as follows:
Document(s) served:
APPELLANTS' RESPONSE TO MOTION TO FIX BOND
Parties served:
Counsel for Respondents

Jason D. Scott, Esq.
Hawley Troxell
877 Main Street,
Ste. 1000
Boise, ID 83702
jscott@hawleytroxell.com
F: 208.954.5262

Filed with/Notice to:
Court

Ada County Courthouse
200 W Front St
Boise, ID
Fax: 208.287.6919

Manner of service:
X

Signed:

Facsimile

----

U.S. mail
Electronic service and/ or ECF

ANDREW T. SCHOPPE

- - - Hand-delivery
- - - Personal service

RESPONSE TO MOTION TO FIX BOND
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
1

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

2

4
5
6
7

8
9

10
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JEANETTE HOFFMAN, DON THOMAS,
MARI THOMAS, BRIAN NELSON,
LOUISE LUSTER, LYNDA
SNODGRASS, LAND HALE, MONIQUE
HALE, ROXANNE METZ, AL
THORNTON, TONI THORNTON, BLAIR
HAGERMAN, LISA BERRY, DARRIAN
HENDRICKS, KATHLEEN (RAPLEY)
HENDRICKS, LAURA ELLIOTT,
LESLIE CURFMAN, MIKE ZEHNER,
JOSE FRANCA, KAREN CROSBY,
CHUCK BOYER, and KIM BLOUGH,

11

12

Appellants,

15

MARO 7 2014
CHRISTOPHER O. RICH, Clerk
By KARI MAXWELL
O!PUTY

Case No. CVOC 1316705

vs.

MEMORANDUM DECISION
AND ORDER

13
14

.Fj7~

=-~'-.

3

THE BOARD OF THE LOCAL
IMPROVEMENT DISTRICT NO. 1101, an
Idaho Local Improvement District; BOARD
OF ADA COUNTY COMMISSIONERS,

16
17

Respondents.

18
19
20

BACKGROUND

This is an appeal seeking judicial review of assessments for the Sage Acres Local
Improvement District. On October 22, 2013, the Board of Ada County Commissioners filed a

21

Notice of Lodging of Agency Record and Transcript. Appellants' Objections to Agency Record
22

was filed on November 6, 2013. On December 30, 2013, Appellants filed a Motion to Augment

23

Agency Record on Appeal, along with the Affidavit of Andrew T. Schoppe in Support of

24

Appellants' Motion to Augment Agency Record on Appeal. Respondents filed a Memorandum in

25

Opposition to Appellants' Motion to Augment Agency Record on Appeal on January 13, 2014. On

26

MEMORANDUM DECISION AND ORDER - Page 1
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January 15, 2014, Respondents also filed a Motion to Fix Bond Amount. Appellants' Response to
1

Motion to Fix Bond was filed on January 23, 2014.
2
3

Hearing on these motions was held on January 30, 2014, at which time the Court took the
matter under advisement.

4

DISCUSSION

5

In their Objections to Agency Record, Appellants assert that the agency record in this matter
6

1s incomplete and request that certain documents be added to the record.
7

In their Motion to

Augment Agency Record on Appeal, Appellants further request that certain documents which had

8

previously been included in the agency record be "undeleted" from the record. Respondents assert

9

that Appellants' requests should be denied because the agency record is properly constituted "as is,"

10

the requests are untimely, and augmentation of the agency record is unnecessary because the matter
will be reviewed de novo. For the reasons set forth below, the Court agrees that augmentation of

11

the record is unnecessary. Accordingly, the Court will not address the other bases for Respondents'
12

opposition to Appellants' requests.

13

Pursuant to the Idaho Rules of Civil Procedure, the "procedures and standards of review

14

applicable to judicial review of state agency and local government actions shall be as provided by

15

statute." I.R.C.P. 84(a)(l ). Idaho Code section 50-1718 sets forth the procedure for appeals from
local improvement district assessments. The statute provides that such an appeal "shall be tried ...

16

as in the case of equitable causes except that no pleadings shall be necessary." LC. § 50-1718. In
17

an action challenging assessments against property, "the district court on appeal sits as a court of

18

equity and hears the matter de novo." Ward v. Ada County Highway Dist., 106 Idaho 889, 893, 684

19

P.2d 291, 295 (1984); see also Wood v. City of Lewiston, 138 Idaho 218, 222, 61 P.3d 575, 579

20

(2002). When a statute provides that review is de novo, "the appeal shall be tried in the district
court on any and all issues, on a new record." I.R.C.P. 84(e)(l) (emphasis added). Accordingly, in

21

the case at bar, as the matter will be tried de novo on a new record, the Court concludes that
22

augmentation of the agency record is unnecessary. Appellants' objections to the agency record are

23

therefore overruled, and Appellants' motion to augment the,agency record is denied.

24

25

Respondents have filed a motion requesting that the Court fix a bond amount in this matter.
Idaho Code section 50-1718 provides that the appellant shall "provide a bond to the municipality in
a sum to be fixed by the court, but not less than two hundred dollars ($200) with sureties to be

26
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•
approved by the court, conditioned to pay all costs to be awarded to the respondent upon such an
1

appeal."
2

Respondents assert that in fixing the bond amount, the Court should take into

consideration the fact that if Respondents prevail on appeal, they may be entitled to attorney fees

3

pursuant to LC. § 12-117(1), provided that Appellants acted without a reasonable basis in fact or

4

law. Respondents estimate that they will incur at least $75,000 in attorney fees to litigate this

5

appeal through a trial de nova. See Motion to Fix Bond Amount at 2, 3. Appellants acknowledge
that LC. § 50-1718 requires them to provide a bond but request that the Court set the bond for a

6

minimal amount. See Appellants' Response to Motion to Fix Bond at 3.
7

The Court cannot conclude that the pursuit of this appeal by the Appellants is clearly

8

frivolous. Appellants have alleged that the assessments at issue are illegal as they include amounts

9

that were the product of fraud, misrepresentation, or other misconduct. See Appellants' Response

10

to Motion to Fix Bond at 2. Accordingly, in fixing the bond amount, the Court is not inclined to
base the amount upon any potential award of attorney fees to Respondents pursuant to LC.

11

§ 12-117(1).
12

Rather, having considered the nature of the appeal, the Court concludes that a

reasonable bond amount is $10,000.

13

CONCLUSION

14

15

For the reasons set forth above, Appellants' Objections to Agency Record are overruled, and
Appellants' Motion to Augment Agency Record on Appeal is denied.

16

Respondents' Motion to Fix Bond Amount is granted, and Appellants are directed to
17

provide a bond in the amount of $10,000.

18

IT IS SO ORDERED.

19

Dated this7""1.-day of March, 2014.

20

21
22

District Judge

23
24

25
26
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CERTIFICATE OF MAILING

1
2
3

4
5
6

I, Christopher D. Ric~the undersigned authority, do hereby certify that I have mailed, by
United States Mail, on this~ day of March, 2014, one copy of the ORDER as notice pursuant to
Rule 77(d) I.C.R. to each of the attorneys ofrecord in this cause in envelopes addressed as follows:
THE LAW OFFICE OF ANDREW T. SCHOPPE, PLLC
ANDREW T. SCHOPPE
910 WEST MAIN STREET
SUITE 358B
BOISE, IDAHO 83702

7

8

9

10

JASON D. SCOTT
HAWLEY TROXELL ENNIS & HAWLEY, LLP
877 MAIN STREET, SUITE 1000
P.O. BOX 1617
BOISE, IDAHO 83701

11

12
13
14

CHRISTOPHER D. RICH
Clerk of the District Court
Ada County, Idc1ho

By~~~
eputy

erk

15
16
17
18

19
20

21
22

23
24

25
26
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AUG O8 2014
CHRISTOPHER D. RICH, Clerk
By MIREN OLSON
DEPUTY
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
,'

-·"·

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

I

JEANETTE HOFFMAN, et. al,
Plaintiff,
vs.

Case No. CVOC1316705

THE BOARD OF LOCAL
IMPROVEMENT DISTRCT NO.
11 01, et. al,

ORDER GOVERNING PROCEEDINGS
AND SETTING TRIAL

Defendant.

1.

The stipulation for scheduling and planning signed by all parties is hereby approved and
adopted as the Order of this Court pursuant to I.R.C.P. 16(b). No party may vary from
that stipulation or this order without approval of the Court.

2.

Trial is set for a Court Trial to commence on March 9, 2015, AT 9:00 A.M. for six (6)
days.

3.

A pretrial conference will be held in Judge's Chambers on February 9, 2015, AT 3:30

4.

All parties must be present at the pretrial conference. Counsel must be the handling
attorney, or be fully familiar with the case and have authority to bind the client and law
firm to all matters within I.R.C.P. 16.

5.

In addition to the requirements ofl.R.C.P. 16(c), (d) and (e), at the pretrial conference,
each party shall be required to serve on all other parties and lodge with the Court a
complete list of exhibits and witnesses in accordance with I.R.C.P. 16(h).

ORDER GOVERNING PROCEEDINGS AND SETTING TRIAL Page -1
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6.

The Court ordered that parties shall mediate no later than 90 days prior to trial. Failure
to mediate may result in loss of trial date.

7.

In the case of a Court Trial, each party shall submit proposed fmdings of fact and

conclusions of law to the Court at the pretrial conference.
Dated this ·

74.

day of August, 2014.

TIMOTHY HANSEN
District Judge

ORDER GOVERNING PROCEEDINGS AND SETTING~ Page -2

000120

e

e

ALTERNATE JUDGES
Notice is hereby given, pursuant to Idaho Rule of Civil Procedure
40(d)(l )(G), that an alternate judge may be assigned to preside over the
trial of this case. The following is a list of potential alternate judges:
Hon. Darla Williamson
Hon. G. D. Carey
Hon. Dennis Goff
Hon. Gerald Schroeder
Hon. Daniel C. Hurlbutt Jr.
Hon. James Judd
Hon. Duff McKee
Hon. W. H. Woodland
Hon. Kathryn Sticklen
Hon. Renae Hoff
Hon. James Morfitt
Hon. Ronald Wilper
Any Sitting Fourth District Judge

Unless a party has previously exercised their right to disqualification
without cause under Rule 40(d)( 1), each party shall have the right to file
one ( 1) motion for disqualification without cause as to any alternate
judge not later than ten (10) days after service of this notice.
IN THE EVENT THAT THE FOURTH DISTRICT COURT IS UNABLE TO PROVIDE
A COURT REPORTER, COUNSEL MAY CHOOSE TO WAIVE A COURT REPORTER
AND PROCEED WITH THE ELECTRONIC RECORDING DEVICE OR CHOOSE TO
HIRE THEIR OWN COURT REPORTER.

ORDER GOVERNING PROCEEDINGS AND SETTING TRIAL Page -3
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CERTIFICATE OF MAILING

I hereby certify that on the

g

day of August, 2014, I mailed (served) a true and

correct copy of the within instrument to:

ANDREW T SCHOPPE
ATIORNEY AT LAW
910 W MAIN ST, SUITE 358B
BOISE, IDAHO 83702
RICHARD G SMITH
ATIORNEYAT LAW
PO BOX 1617
BOISE, IDAHO 83701-1617
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To: Lynnette Davis

Page 2 of 4

2014-11-26 00:26:02 (GMD
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CHRISTOPHER O. RICH, Clerk
By STEPHANIE VIDAK
DFPUTY

Lynnette M. Davis, ISB No. 5263
DaneBolinger,ISBNo. 9104
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O.Box1617
Boise, ID 83701-1617
Telephone: 208.344.6000
Facsimile: 208.954.5267
Email: ldavis@hawleytroxell.com
dbolinger@hawleytroxell.com
Attorneys for Respondents Board of Local
Improvement District No. 1101 and Board of Ada
County Commissioners
IN THE DIS'IRICT COURT OF THE FOURTH JUDICIAL DIS'IRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
JEANETTE HOFFMAN, DON THOMAS,
)
MARI THOMAS, BRIAN NELSON, LOUISE )
)
LUSTER, LYNDA SNODGRASS, LANCE
HALE, MONIQUE HALE, ROXANNE METZ,)
AL THORNTON, TONI THORNTON, BLAIR )
HAGERMAN, LISA BERRY, DARRIN
)
HENDRICKS, KATHLEEN (RAPLEY)
)
)
HENDRICKS LAURA ELLIOTT LESLIE
CURFMAN, MIKE ZEHNER, JOSE
)
)
FRANCA, KAREN CROSBY, CHUCK
BOYER, and KIM BLOUGH,
)
)
Appellants,
)

Case No. CV OC 1316705
STIPUlATION TO AMEND ORDER
GOVERNING PROCEEDINGS AND
SETTING 1RIAL

)

vs.

)

THE BOARD OF THE LOCAL
IMPROVEMENT DISTRICT NO. 1101, an
Idaho Local Improvement District; BOARD OF
ADA COUNTY COMMISSIONERS,

)
)
)
)

)

)

Respondents.

)
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03304.0032. 7076627.1

000123

To: Lynnette Davis

Page 3 of 4

2014-11-26 00:26:02 (GMT)

e

12083921607 From: AndrewT. Schoppe

Appellants, by and through their counsel of record, The Law Office of Andrew T.
Schoppe, PLLC, and Defendants, by and through their counsel of record, Hawley Troxell Ennis
& Hawley LLP, herby represent, stipulate and agree as follows:

1.

The Order Governing Proceedings and Setting Trial ("Order") entered by the

Court on August 8, 2014, provides that the parties shall have until December 9, 2014 to mediate.
2.

Given the schedules of the parties, counsel andtheagreeduponmediators, the

parties were unable to schedule mediation on or before December 9, 2014.
3.

The parties have agreed to participate in mediation \vith Judge Duff D. McKee

serving as the mediator on December 22, 2014.
4.

Accordingly, the parties hereby stipulate and agree to amend the Order to modify

the deadline for mediating from December 9, 2014 to December 22, 2014.
DATEDTHIS 25th

dayofNovember, 2014.
THE LAW OFFICE OF ANDREW T. SCHOPPE

:=~
Andrew T. Schoppe
Attorneys for Appellants

DATEDTHIS

I'!\,

dayof:N!,~
HA

By

EY TROXELL ENNIS & HAWLEY LLP

:b,'-.>Lf-l,~==-=-~~=-:!-,,-X---,:~~~..:::.a.:::=-+L vrmetie M. Davis, ISB No. 5263

s for Respondents Board of Local
Im
ementDistrictNo. 1101 andBoardof
Ada County Commissioners
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CERTIFICATE OF SERVICE

I~

~\.i,V)

I HEREBY CERTIFY that on this ~ d a y o f ~ r , 2014, I caused to be setved a
true copy of the foregoing STIPUIATION TO AMEND ORDER GOVERNING
PROCEEDINGS AND SETTING TRIAL by the method indicated below, and addressed to each
of the following:
AndrewT. Schoppe
LAW OFFICE OF ANDREWT. SCHOPPE PLLC

9.50 '!'f. Bamrock Street, Suite 1100
Boise, Idaho 83702
[AttorneysforP laintiffs]

D U.S. Mail, Postage Prepaid
D Hand Delivered
D Overnight Mail
DE-mail: andrew@schoppelaw.com
0 Telecopy: 208.392.1607
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Richard G. Smith, ISB No. 2500
Lynnette M. Davis, ISB No. 5263
Dane A. Bolinger, ISB No. 9104
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: 208.344.6000
Facsimile: 208.954.5267
Email: rsmith@hawleytroxell.com
ldavis@hawleytroxell.com
Attorneys for Respondents Board of Local
Improvement District No. 1101 and Board of Ada
County Commissioners
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
JEANETTE HOFFMAN, DON THOMAS,
)
MARI THOMAS, BRIAN NELSON, LOUISE )
LUSTER, LYNDA SNODGRASS, LANCE
)
HALE, MONIQUE HALE, ROXANNE METZ,)
AL THORNTON, TONI THORNTON, BLAIR)
HAGERMAN, LISA BERRY, DARRIN
)
HENDRICKS, KATHLEEN (RAPLEY)
)
HENDRICKS, LAURA ELLIOTT, LESLIE
)
CURFMAN, MIKE ZEHNER, JOSE
)
)
FRANCA, KAREN CROSBY, CHUCK
BOYER, and KIM BLOUGH,
)
)
Appellants,
)

Case No. CV OC 1316705
RESPONDENTS' MOTION FOR
SUMMARYJUDGMENT

)

vs.

)
)
THE BOARD OF THE LOCAL
)
IMPROVEMENT DISTRICT NO. 1101, an
)
Idaho Local Improvement District; BOARD OF )
ADA COUNTY COMMISSIONERS,
)
)

Respondents.

)
)

RESPONDENTS' MOTION FOR SUMMARY JUDGMENT - 1

000126
03304.0032.7121749.2

Pursuant to Idaho Rule of Civil Procedure 56(c ), Respondents Board of the Local
Improvement District No. 1101 and Board of Ada County Commissioners ("Respondents")
move the Court for summary judgment against the above-named Appellants on the grounds that
certain issues designated in Appellants' Notice of Appeal from Assessments are waived, timebarred and/or devoid of factual support. Further, Appellants Chuck Boyer, Kim Blough and
Darrin Hendricks lack standing to mount this appeal. Accordingly, Respondents are entitled to
judgment as a matter of law on those issues and against those Appellants.
The motion is supported by an accompanying Memorandum of Law in Support of
Summary Judgment, the Declaration of Cathy Cooper, P.E., the Declaration of Bruce Krisko, the
Declaration of Daniel E. Mooney, the Declaration of Kathleen (Kat) M. Donovan, and the
Affidavit of Theodore E. Argyle.
DATED THIS

I\ b.-day of December, 2014.
HA

EY TROXELL ENNIS & HAWLEY LLP

By~~fl{;~~----=----=----Lynn tt M. Davis, ISB No. 5263
Atto e s for Respondents Board of Local
Impro ment District No. 1101 and Board of
Ada County Commissioners
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this Jl.Pcray of December, 2014, I caused to be served a
true copy of the foregoing RESPONDENTS' MOTION FOR SUMMARY JUDGMENT by the
method indicated below, and addressed to each of the following:
Andrew T. Schoppe
THE LAW OFHCE OF ANDREW T. SCHOPPE PLLC

950 W. Bannock Street, Suite 1100
Boise, Idaho 83702
[Attorneys for Plaintiffs]

D lT.S. Mail, Postage Prepaid
[lYHand Delivered
D Overnight Mail
DE-mail: andrew@schoppelaw.com
D Telecopy: 208.392.1607
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Clerk

Richard G. Smith, ISB No. 2500
Lynnette M. Davis, ISB No. 5263
Dane A. Bolinger, ISB No. 9104
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: 208.344.6000
Facsimile: 208.954.5267
Email: rsmith@hawleytroxell.com
ldavis@hawleytroxell.com
Attorneys for Respondents Board of Local
Improvement District No. 1101 and Board of Ada
County Commissioners
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
JEANETTE HOFFMAN, DON THOMAS,
)
MARI THOMAS, BRIAN NELSON, LOUISE )
LUSTER, LYNDA SNODGRASS, LANCE
)
HALE, MONIQUE HALE, ROXANNE METZ,)
AL THORNTON, TONI THORNTON, BLAIR)
HAGERMAN, LISA BERRY, DARRIN
)
)
HENDRICKS, KATHLEEN (RAPLEY)
HENDRICKS, LAURA ELLIOTT, LESLIE
)
CURFMAN, MIKE ZEHNER, JOSE
)
FRANCA, KAREN CROSBY, CHUCK
)
)
BOYER, and KIM BLOUGH,
)
Appellants,
)
)
vs.
)
)
THE BOARD OF THE LOCAL
)
IMPROVEMENT DISTRICT NO. 1101, an
)
Idaho Local Improvement District; BOARD OF )
ADA COUNTY COMMISSIONERS,
)
)
Respondents.
)

Case No. CV OC 1316705
AFFIDAVIT OF THEODORE E.
ARGYLE IN SUPPORT OF
RESPONDENTS' MOTION FOR
SUMMARY JUDGMENT

)

AFFIDAVIT OF THEODORE E. ARGYLE IN SUPPORT OF RESPONDENTS' MOTION FOR
SUMMARY JUDGMENT - I
03304.0032.
7127302.1
000129

Theodore E. Argyle, being first duly sworn upon oath, deposes and says:
1.

I am the Chief Civil Deputy Prosecutor for Ada County, Idaho. I make this

affidavit based upon my review of the files and records maintained by the Civil Division of the
Ada County Prosecutor's Office in the ordinary course of its business and/or my personal
knowledge of the facts set forth herein. I submit this affidavit in support of Respondents' motion
for summary judgment.
2.

Ada County Ordinance No. 780, which was approved and adopted by the Board

of Ada County Commissioners on May 10, 2011, was originally published in the Idaho
Statesman on May 19, 2011. My office subsequently determined that a portion of Ada County
Ordinance No. 780 was inadvertently omitted from the May 19, 2011 publication and, therefore,
caused a corrected Notice to be published in the Idaho Statesman on June 1, 2011. Exhibit A to
this affidavit is a true and correct copy of the original Legal Proof of Publication Affidavit
prepared by a representative of the Idaho Statesman and provided to my office on or about June
1, 2011, in relation to the publication of Ada County Ordinance No. 780 in the Idaho Statesman.
The original of this document is maintained in the files of the Ada County Prosecutor's Office Civil Division in the ordinary course of its business.
3.

Exhibit B to this affidavit is a true and correct copy of the Legal Notice of Ada

County Ordinance 780, which my office obtained on June 1, 2011 in the course of its regularly
conducted activities from the www.mypublicnotices.com/ldahoStatesman website. Exhibit B
confirms the publication of the Notice of Ada County Ordinance No. 780 in the Idaho Statesman

AFFIDAVIT OF THEODORE E. ARGYLE IN SUPPORT OF RESPONDENTS' MOTION FOR
SUMMARY JUDGMENT - 2
03304.0032.
7127302.1
000130

on June 1, 2011 in the form set forth therein. A copy of this document is maintained in the files
of the Ada County Prosecutor's Office - Civil Division in the ordinary course of its business.

STATE OF IDAHO )
) ss.
County of Ada
)
SUBSCRIBED AND SWORN TO before me this j \,dv day of December, 2014.

NOTARY PUBLIC - STATE OF IDAHO
My commission expires_4~/-+1
....6+-/
r I

,).()=·
"""'·/._(...._ _ _ _ _ __
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this_ day of December, 2014, I caused to be served a
true copy of the foregoing AFFIDAVIT OF THEODORE E. ARGYLE IN SUPPORT OF
RESPONDENTS' MOTION FOR SUMMARY JUDGMENT by the method indicated below,
and addressed to each of the following:
Andrew T. Schoppe
THE LAW OFFICE OF ANDREW T. SCHOPPE PLLC

950 W. Bannock Street, Suite 1100
Boise, Idaho 83702
[Attorneys for Appellants]

/s.

n
Mail, Postage Prepaid
~ ; d Delivered
D Overnight Mail
D E-mail: andrew@schoppelaw.com
D Telecopy: 208.392.1607
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JANICE HILDRETH, being duly sworn, deposes and says: That
she is the Principal Clerk of The Idaho Statesman, a daily
newspaper printed and published at Boise, Ada County, State
of Idaho, and having a general circulation therein, and which
said newspaper has been continuously and uninterruptedly
published in said County during a period of twelve consecutive
months prior to the first publication of the notice, a copy of
which is attached hereto: that said notice was published in
The Idaho Statesman, in conformity with Section 60-108,
Idaho Code, as amended, for:

ONE

l single
_____I odd skip

.___ ___.!consecutive weekly

X

____,.........!consecutive dally
insertlon(s)
beginning issue of: ____J_U_N_E____
1.._,_2_01_1_
ending issue of:
JUNE
1 , 2011

-------------

~ f. ~

::1DAH0

>
.ss

COUNTY OF ADA
)
On this 1 day of
JUNE
n the year of 2011
before me, a Notary Public, personally appeared befo~
Janice Hildreth known or identified to me to be the person
whose name subscribed to the within instrument, and being
by me first duly sworn, declared that the statements therein

.""""...... . .~~
.-~-r-..-. . .
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LEGAL NOnCE SAGE ACRES LID ORDINANCE 780 ORDINA
LEGAL NOTICE SAGE ACRES LID ORDINANCE 780 ORDINANCE 780 AN ORDINANCE CREATING A LOCAL
IMPROVEMENT DISTRICT NO. 1101 FOR ADA COUNTY, IDAHO, FOR THE PURPOSE OF CONSTRUCTING AND
INSTALLING A WATER SYSTEM IN THE SAGE ACRES SUBDIVISION GENERALLY CONSISTING OF
APPROXIMATELY 8600 LINEAR FEET OF WATER PIPE, AN 1815 GPM BOOSTER PUMPING STATION WITH
STANDBY POWER, 53 SERVICE LINES, TOGETHER WITH THE COSTS OF ENGINEERING, LEGAL SERVICES,
PUBLICATION, BOND ISSUANCE COSTS AND RESERVES, AND OTHER RELATED EXPENSES, ALL WITHIN THE
COUNTY OF ADA, IDAHO; AND FUTHER PROVIDING FOR THE LEVYING OF ASSESSMENTS UPON THE
PROPERTY BENEFITTED BY SUCH IMPROVEMENTS AND FOR THE BASIS OF MAKING SAID ASSESSMENTS,
SETIING FORTH THE BOUNDARIES OF SAID DISTRICT: PROVIDING FOR THE MAKING OF AN ASSESSMENT
ROLL; AUTHORIZING THE SELECTION OF A DESIGN PROFESSIONAL; AND AUTHORIZING THE
SOLICITATION OF A CONSTRUCTION CONTRACT. WHEREAS, the Board of County Commissioners of Ada
County, Idaho on the 28th day of December, 2010 adopted a resolution officially accepting a petition of not
less than 60% of the resident homeowners of the Sage Acres Subdivision requesting the creation of a local
improvement district for the purpose of constructing and Installing a water system and declaring Its intention
to create a Local Improvement District, to be known as "Local Improvement District No. 1101 for Ada
county, Idaho" for water system improvements (domestic, Irrigation, and fire) consisting generally of
approximately 8,600 feet of new water pipe for connection to a public water system, Including 2,044 feet of
parallel pipe to serve the higher elevation parcels; an 1,815 gpm booster pumping station with standby
power; 53 service lines; costs of engineering and design; and other related expenses for the estimated total
cost of Five Hundred Ninety Five Thousand and no/100 Dollars ($595,000.00). Additional costs may be
incurred for legal services; costs of publication; bond Issuance and reserve costs and clerical services,
advertising, costs of inspection, costs of collecting assessments, interest upon any warrants issued, and for
legal services for preparing proceedings In regard thereto; and WHEREAS, said resolution states It to be the
Intention of the board of County Commissioners of Ada County, Idaho, to defray the whole cost of the
expenses of said Improvement by assessments against all the property in the district in the manner
prescribed by the Idaho "Local Improvement District Code," and WHEREAS, the Board of County
Commissioners gave mailed and published notice of its intention to make such improvements and create
such districts so that those desiring to do so might protest against the same; and WHEREAS, a hearing of
protests was held the 19th day of January, 2011, at 6:00 o'clock p.m., pursuant to said notice, continued
from time to time thereafter untll April 5th, and during which time, all protests were heard and passed upon
by the Board of County Commissioners; and WHEREAS, protests against the proposed work was not made
by the owners of more than 2/3 of the abutting, adjoining, contiguous and adjacent lots and lands within
such proposed improvement district; and WHEREAS, at the time set for said adoption of this ordinance, the
Board has again examined the aforesaid petition requesting the Improvements, has again found and has
hereby declared said petition to be adequate and sufficient pursuant to §50-1706 of the Idaho Code, said
improvements to be original improvements, found said district to be for the best Interests of the property
affected and of the county, found that there were reasonable probabilities that such obligation of said district
shall be paid; found all of the property in the district hereby created to be specially benefltted, It has
reported, and hereby does report, such findings in its Minutes; and WHEREAS, SPF Water Engineering, LLC
has made and submitted to the board an estimate of the cost of all labor and materials which may be done
or furnished by the contract with the county for said district, namely an amount of $595,000.00 to be paid
exclusively by the benefltted properties on a benefits derived basis; and WHEREAS, the Board of County
Commissioners has taken all action necessary to and preliminary to the creation of said Local Improvement
District, and finds all such preliminary action to be In full compliance with Title SO, Chapter 17 of the Idaho
Code, and all laws mandatory thereof, supplemental thereto, and now desires to create said district. NOW,
THEREFORE, BE IT ORDAINED AND ORDERED, AND IT IS HEREBY ORDERED by the Board of County
Commissioners of Ada County, Idaho: 1. That said resolution of intention, without modification and all other
action taken in connection with the aforesaid improvements of the district, is hereby ratified and approved,
and there Is hereby created a Local Improvement District in Ada County, Idaho, to be called and designated
"Local Improvement District No. 1101 for Ada County, Idaho," which shall Include all the property within the
exterior boundaries of said Local Improvement District as hereinafter indicated. All protests to the creation
of Local Improvement District No. 1101 are hereby overruled. 2. That Local Improvement District No. 1101
will be In the best Interests of the property affected and of the County of Ada. 3. That the value of the
property subject to assessment within Local Improvement District No. 1101 (such value being determined
by the current assessed valuation of such property for ad valorem tax purposes as shown by the records of
the Ada County Assessor) exceeds the sum of the estimated costs to be assessed against the property
Included In Local Improvement District No. 1101 and that there Is a reasonable probability that the
obllgatlons of Local Improvement District No. 1101 will be repaid. 3. That the location of said Improvements
In said district within Ada County - Including water system Improvements (domestic, Irrigation, and fire)
consisting generally of approximately 8,600 feet of new water pipe for connection to a public water system,
Including 2,044 feet of parallel pipe to serve the higher elevation parcels; an 1,815 gpm booster pumping
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station with standby power; 53 service lines; costs of engineering and design; and other related expenses
for the estimated total cost of Five Hundred Ninety Five Thousand and no/100 Dollars ($595,000.00), and
potential additional costs which may be incurred for legal services; costs of publication; bond Issuance and
reserve costs and clerical services, advertising, costs of inspection, costs of collecting assessments, Interest
upon any warrants issued, and for legal services for preparing proceedings in regard thereto - is as more
fully described in Exhibit A attached hereto and made a part hereof by reference. 4. That the boundaries of
said district situated in the County of Ada, Idaho, are hereby declared to be all the lots and lands included in
Exhibit A to their full depth, abutting, adjoining, contiguous, and adjacent to said improvements which are to
be constructed within the County of Ada. 5. That pursuant to §§50-1701, et seq., Idaho Code, and pursuant
to notice duly published In conformity therewith and with the procurement code, there shall be made by the
Board of County Commissioners, contracts for the construction of said improvement with the lowest and best
responsible bidder; It has been estimated that the cost of said Improvements will be $595,000.00, and said
amount is the estimate heretofore made and submitted to the Board of County Commissioners to be the cost
of all labor and materials to be assessed against the property in the district and the benefits derived
methodology. Having been recognized by the Petitioners that the actual cost of said improvements may vary
from the above-estimated amount, any costs In excess of the above-estimated amount shall be assessed to
each of the 53 Included parcels of land on the basis of benefits derived. 6. That the Board of County
Commissioners, In creating "Local Improvement District No. 1101 for Ada County, Idaho" is not creating an
enlarged district. 7. That the costs and expense of said Improvements, including the contract price of the
Improvements, engineering and clerical service, advertising, cost of inspection, cost of collecting
assessments, interest upon warrants, and legal services for the preparing of the proceedings and advising in
regard thereto, shall be levied and assessed upon the property benefitted by such improvements. Each of
the included 53 lots and parcels of land shall be separately assessed for said improvements or costs and
expenses based on benefits derived which amounts shall be sufficient to cover all of the costs and expenses
of the work to be so levied and assessed. 8. That an assessment roll according to the provisions of this
ordinance, after the contract for the construction and acquisition of all improvements has been awarded,
shall be made. Said assessment roll shall contain, among other things, the number of the assessment, the
name of the owner, if known, or If not known, that the name is unknown,· a description of each tract
assessed and the total amount of assessment; which assessment roll, upon its completion shall be certified
to the Board of County Commissioners, and the Board shall thereupon fix a time when objections thereto by
the property owners In said district shall be heard and will cause such roll to be filed In the office of the Clerk
of the Board of County Commissioners. 9. Said assessments may be paid in annual Installments of principal
and Interest, over a period which may be less than but which shall not exceed twenty (20) years, as shall be
determined by the Board of Ada County Commissioners, If not otherwise provided by law. 10. After the
bonds of said Local Improvement District for Ada County, Idaho, have hereafter issued, this ordinance shall
constitute a contract by the county and the holder or holders of said bonds and shall be and remain
Irrevocable until said bonds and the interest accruing thereon shall have been fully paid, satisfied and
discharged. 11. That Is any section, paragraph, clause or provision of this ordinance shall for any reason be
held to be Invalid or unenforceable, the invalidity or unenforceabillty of any such section, paragraph, clause
or provision shall not affect any remaining provision of this ordinance. APPROVED AND ADOPTED this _10_
day of _May_, 2011. Board of Ada County Commissioners By: Rick Yzaguirre, Chairman By: Sharon M.
Ullman, Commissioner By: Vernon L. Blsterfeldt, Commissioner ATIEST: Christopher D. Rich, Ada County
Clerk Exhibit "A" Sage Acres L.I.D Legal Description Ada County, Idaho Local Improvement District No. 1101
The boundaries of the proposed L.I.D. are a parcel of land being a portion of Sage Acres Ranchettes
Subdivision, Book 17 of Plats, at Pages 1093 and 1094, and as shown on Records of Survey Numbers 2263,
2988, 3277, and 7669, all recorded in the Ada County Recorder's office, situated in the West 1/2 of Section
11, Township 4 North, Range 1 East, Boise Meridian, Ada County, Idaho, and more particularly described as
follows: Commencing at the northwest corner of said Section 11: thence along the northerly boundary of
said Section 11 South 88049'03" East 80.00 feet to the easterly right-of-way of Horseshoe Bend Road, and
the POINT OF BEGINNING; Thence continuing along said northerly boundary South 88049'03" East 2525.81
feet to the northeast comer of said West 1/2 of Section 11; thence along the easterly boundary of said West
1/2 of Section 11 South 0053•03" West 1085.98 feet to the adjusted northeast corner of Lot 22, Block 1, of
said Sage Acres Ranchettes Subdivision; thence along the northerly boundary of said Lot 22 South
77020'00" West 336.89 feet to the northwest corner of said Lot 22 and the easterly right-of-way of Prairie
Road; thence along said easterly right-of-way South 12040•00" East 55.34 feet; thence continuing along said
easterly right-of-way South 03030'00" East 32.64 feet; thence leaving said easterly right-of-way South
78030'00" West 89.34 feet to the northeast corner of Lot 1, Block 5, of said Sage Acres Ranchettes
Subdivision and the southerly right-of-way of Lariat Street; thence along said southerly right-of-way South
78030'00" West 205.18 feet to the northwesterly corner of said Lot 1; thence along the westerly boundary of
said Lot 1 South 11030•00" East 160.34 feet to the southerly boundary of said Sage Acres Ranchettes
Subdivision; thence along said southerly boundary the following 11 courses: South 27°46'12" West 107.00
feet; thence South 45043'17" West 168.00 feet; thence North 44021°43" West 275.00; thence along the arc
of a circular curve to the left a distance of 39.19 feet, said curve having a radius of 645.00 feet, a central
angle of 3028;'53", and a chord of 39.19 feet bearing South 43053•51" West; thence North 47050'36" West
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50.00 feet; thence North 40°37'01" West 661.54 feet; thence South 83012'18" West 120.33 feet; thence
North 5047•42" West 75.00 feet; thence South 82050'58" West 290.01 feet; thence South 5047•42" East
44.20 feet; thence South 83012'18" West 50.00 feet to the westerly right-of-way of Runway Drive; thence
along said westerly right-of-way North 6047'42" West 150.00 feet to the southeasterly corner of Lot 5, Block
3, of said Sage Acres Ranchettes Subdivision; thence along the southerly boundary of said Lot 5 South
83012'18" West 270.00 feet to the westerly boundary of said Sage Acres Ranchettes Subdivision; thence
along said westerly boundary North 6°47'42" West 832.72 feet to the southerly right-of-way of Prairie Road;
thence along said southerly right-of-way North 88058'02" West 237 .11 feet to the easterly right-of-way of
said Horseshoe Bend Road; thence along said easterly right-of-way North 1013•57" East 99.81 feet to the
POINT OF BEGINNING, comprising 61.7 acres, more or less. Pub. June 1, 2011

Appeared in: Idaho Statesman
.1:1.Qme

,,..,,.,.Jto mrP11bJiL'Noti,tS.('Oln

http://www.mypublicnotices.com/IdahoStatesman/PublicNotice.asp?Page=PublicNoticePrin... 6/1/2011
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Richard G. Smith, ISB No. 2500
Lynnette M. Davis, ISB No. 5263
Dane A. Bolinger, ISB No. 9104
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: 208.344.6000
Facsimile: 208.954.5267
Email: rsmith@hawleytroxell.com
ldavis@hawleytroxell.com
Attorneys for Respondents Board of Local
Improvement District No. 1101 and Board of Ada
County Commissioners
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
JEANETTE HOFFMAN, DON THOMAS,
)
MARI THOMAS, BRIAN NELSON, LOUISE )
LUSTER, LYNDA SNODGRASS, LANCE
)
HALE, MONIQUE HALE, ROXANNE METZ,)
AL THORNTON, TONI THORNTON, BLAIR)
HAGERMAN, LISA BERRY, DARRIN
)
HENDRICKS, KATHLEEN (RAPLEY)
)
HENDRICKS, LAURA ELLIOTT, LESLIE
)
CURFMAN, MIKE ZEHNER, JOSE
)
FRANCA, KAREN CROSBY, CHUCK
)
BOYER, and KIM BLOUGH,
)
)
Appellants,
)
)
vs.
)
)
THE BOARD OF THE LOCAL
)
IMPROVEMENT DISTRICT NO. 1101, an
)
Idaho Local Improvement District; BOARD OF )
ADA COUNTY COMMISSIONERS,
)
)
Respondents.
)
)

Case No. CV OC 1316705
DECLARATION OF KATHLEEN
(KAT) M. DONOVAN IN SUPPORT
OF RESPONDENTS' MOTION FOR
SUMMARY JUDGMENT

DECLARATION OF KATHLEEN (KAT) M. DONOVAN -1
03304.0032. 7129859. l
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•
Kathleen (Kat) M. Donovan, pursuant to I.R.C.P. 7(d) and 56 and LC.§ 9-1406, declares:
1.

I am a paralegal with the law firm of Moore Smith Buxton & Turke, Chtd. and

make this affidavit based upon my review of the files maintained in the ordinary course of
business by Moore Smith Buxton & Turcke, Chtd., and my personal knowledge of the facts set
forth herein. I am competent to testify regarding the statements made herein.
2.

Attached as Exhibit A is a true and correct copy of the Affidavit of Mailing that I

prepared on July 12, 2013, regarding my mailing of the Notices of Hearing on Assessment Roll
relating to the July 30, 2013 hearing on the Assessment Roll for the Ada County Local
Improvement District No. 1101. As set forth in the Affidavit of Mailing, I placed in the United
States mail copies of the Notices of Hearing on Assessment Roll for the Local Improvement
District No. 1101, which were addressed to all owners of property as identified in the list also
attached to Exhibit A.
3.

Attached hereto as Exhibit Bis a true and correct copy of a Notice of Hearing on

Assessment Roll for the Local Improvement District No. 1101 that was sent to Jeanette Hoffman
on July 12, 2013. Exhibit Bis an example of the form of Notice of Hearing on Assessment Roll
for the Local Improvement District No. 1101 that was sent to all owners of property identified on
the list attached to Exhibit A. The only change made to each document was the substitution of
the information relating to the recipient at the bottom of the page.
4.

Attached hereto as Exhibit C is a true and correct copy of the Notice of Hearing

on Assessment Roll for the Local Improvement District No. 1101 that I caused to be published in
the Idaho Statesman on July 18, 2013.

DECLARATION OF KATHLEEN (KAT) M. DONOVAN -2
03304.0032. 7129859.1

000140

•
5.

Attached hereto as Exhibit Dis a true and correct copy of the Legal Proof of

Publication that I received from the Idaho Statesman confirming that Exhibit C was published in
the Idaho Statesman on July 18, 2013.
I declare under penalty of perjury pursuant to the law of the State of Idaho that the
foregoing is true and correct.

Date21Qc~ J

t301 Y

DECLARATION OF KATHLEEN (KAT) M. DONOVAN - 3
03304.0032.7129859. l

000141

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this J \~y of December, 2014, I caused to be served a
true copy of the foregoing DECLARATION OF Kathleen (Kat) M. Donovan IN SUPPORT OF
RESPONDENTS' MOTION FOR SUMMARY JUDGMENT IN SUPPORT OF
RESPONDENTS' MOTION FOR SUMMARY JUDGMENT by the method indicated below,
and addressed to each of the following:
Andrew T. Schoppe
THE LAW OFFICE OF ANDREW T. SCHOPPE PLLC

950 W. Bannock Street, Suite 1100
Boise, Idaho 83702
[Attorneys for Plaintiffs]

D \1.S. Mail, Postage Prepaid
~and Delivered
D Overnight Mail
DE-mail: andrew@schoppelaw.com
D Telecopy: 208.392.1607

DECLARATION OF KATHLEEN (KAT) M. DONOVAN - 4
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Ada County, Idaho
LOCAL IMPROVEMENT DISTRICT NO. 1101
STATE OF IDAHO
County of Ada

)
) ss.
)

AFFIDAVIT OF MAILING
I, Kathleen M. Donovan, being first duly sworn on oath, depose and say that on July 12,
2013, I placed in the United States mail, with the necessary postage, NOTICES OF HEARING ON
ASSESSMENT ROLL for Local Improvement District No, 1101 in the orm attached. The notices
were addressed to all owners of property within the limits of Local
ove nt District No. 1101 as
shown on the attached list.

SUBSCRIBED AND SWORN To before me, the undersigned Notary Public in and for the
State ?fldaho, this 12TH day of July, 2013.

Notary Public for Idaho
Residing at Middle.~
My commission expires:--.t's

.

-Al:

(SEAL)
Attachment:
1.

List of Property Owners

000144

2:54 PM
07110/13

Ada County LID# 1101

Sage Acres Prop Owner List by Name
July 10, 2013

Customer
Sage Acres - Property Owners:Baca, Anthony J
Sage Acres ~ Property Owners:Bain, Joseph W
Sage Acres - Property Owners:Berry, Christopher & Lisa
Sage Acres - Pf!lperty Owners:Capps, PhiHp & Virginia
Sage Acres - Property Owners:Caron, Steve R
Sage Acres - Property Owners:Conner, Jeffery & M. Elizabeth
Sage Acres - Property Owners:Crosby Curtis Duffy
Sage Acres - Property Owners:Cross, Steven D
Sage Acres - Property Owners:Curfman, Larry & Leslie
Sage Acres - Property Owners:Dechambeau, Dana & Billie
Sage Acres - Property Owners:Dunn, Jack A
Sage Acres - Property Owners:Edwards, Mlehael & Wendy
Sage Acres - Property Owners:Elrlott, Laura K
Sage Acres - Property Owners:Fellows, Michelle
Sage Acres - Property Owners:Franca, Jose & Cindy
Sage Acres - Property Owners:Fuller, Mary Rae
Sage Acres - Property Owners:Godfrey, Allen W
Sage Acres - Property Owners:Hagerman, Sr., Blair Robert
Sage Acres - Property Owners:Hale, Lance & Monique
Sage Acres - Property Owners:Hawkins, Michael & Renee
Sage Acres - Property Owners:Heilman, Mark & Ann
Sage Acres - Property Owners:Hlghtower, Lynn & Fry, Donald
Sage Acres - Property Owners:Hoffman, Jeanette
Sage Acres - Property Owners:Hull, Christopher & Dianna
Sage Acres - Property Owners:Jensen, Jack R
Sage Acres - Property Owners:Johnson, Beryt
Sage Acres - Property Owners:Johnson, Craig & Comie
Sage Acres - Property Owners:Jones, Alice J
Sage Acres - Property Owners:Massie, Hugh & Suzanne
Sage Acres - Property Owners:Mayes, Robert & Theresa
Sage Acres - Property Owners:McCulloch, Gregg H
Sage Acres - Property Owners:MIDer, Valerie P
Sage Acres - Property Owners:Netson, Brian Lewis
Sage Acres - Property Owners:Orton, Kendall & Christel
Sage Acres - Property Owners:Overholser, Larry & Susan
Sage Acres - Property Owners:Paulus, Randy &Victoria
Sage Acres - Property Owners:Poremba, Edward & Luster, Louise
Sage Acres - Property Owners:Rae, Charlotte
Sage Acres - Property Owners:Rapley, Kathleen G
Sage Acres - Property Owners:Romick, Laura
Sage Acres - Property Owners:Rydman, Donald & Janet
Sage Acres - Property Owners:SchiH, Dan & Karol
Sage Acres - Property Owners:Schnee, Roxann M
Sage Acres - Property Owners:Shade, David & Loree
Sage Acres - Property Owners:Shamy, David J
Sage Acres - Property Owners:Simon, Michael K
Sage Acres - Property Owners:Smith, Paul & Yuan, Elizabeth
Sage Acres - Property Owners:Snodgrass, Jerry L
Sage l'aes - Property Owners:Thomas Family Trust
Sage Acres - Property Owners:Thomas Famiy Trust 2
Sage Acres - Property Owners:Thomton, Alfred & Wanda
Sage l'aes - Property Owners:Tlpton, Sharon Diane
Sage l'aes - Property Owners:Zehner, Mike W

Last Name
Baca
Bain
Berry
Capps
Caron
Connor
Duffy
Cross
Curfman
Dechambeau
Dunn
Edwards
Elliott
Fellows
Franca
Fuller
Godfrey
Hagerman, Sr.
Hale
Hawkins
Heilman
Hightower/Fry
Hoffman
Hull
Jensen
JOhnson
Johnson
Jones
Massie
Mayes
McCulloch
Miller
Nelson
Orton
Ovemolser
Paulus
Poremba/Luster
Rae
Rapley
Romlck
Rydman
Schill
Schnee
Shade
Shamy
Simon
Smith/Yuan
Snodgrass
Thomas
Thomas
Thornton
Tipton
Zehner

Accnt/Parcel ID
R7689000100
R768900172
R7689000490
R7689000160
R7689000150
R7689000180
R7689000080
R7689000550
R7689000370
R7689000482
R7689000410
R7689000030
R7689000440
R7689000230
R7689000310
R7689000250
R7689000360
R7689000020
R7689000510
R7689000270
R7689000450
R7689000110
R7689000330
R7689000460
R7689000500
R7689000050
R7689000120
R7689000132
R7689000055
R7689000200
R7689000400
R7689000560
R7689000430
R7689000380
R7689000290
R7689000530
R7689000520
R7689000420
R7689000350
R7689000140
R7689000300
R7689000075
R7689000340
R7689000090
R7689000190
R7689000005
R7689000280
R7689000260
R7689000240
R7689000390
R7689000320
R7689000040
R7689000015

Prope~ Address

11067 N Culdesac Way 83714
11034 N Culdesac Way 83714
10235 w Cayuse Lane 83714
11068 N Culdesac Way 83714
11026 N Culdesac Way 83714
10976 N Culdesac Way 83714
9902 W Praire Road 83714
9897 W Lariat Street 83714
10102 W Cayuse Lane 83714
10251 W Cayuse Lane 83714
11028 N Runway Drive 83714
10158 W Pralre Road 83714
11029 N Runway Drive 83714
11036 N Runway Drive 83714
9837 W Praire Road 83714
10159 W Praire Road 83714
10062 W Cayuse Lane 83714
10236 W Praire Road 83714
10061 W Cayuse Lane 83714
9975 W Praire Road 83714
11001 N Runway Drive 83714
11145 N Culdesac Way 83714
9974 W Cayuse Lane 83714
10955 N Runway Drive 83714
10101 W Cayuse Lane 83714
10030 W Praire Road 83714
11165 N Culdesac Way 83714
11154 N Culdesac Way 83714
10000 W Praire Road 83714
9780 W Praire Road 83714
10988 N Runway Drive 83714
9951 W Lariat Street 83714
10357 W Praire Road 83714
10166 W Cayuse Lane 83714
9903 W Praire Road 83714
9997 W Cayuse Lane 83714
10027 W Cayuse Lane 83714
10455 W Praire Road 83714
10028 W Cayuse Lane 83714
11130 N Culdesac Way 83714
8999 W Praire Road 83714
9950 W Praire Road 83714
9998 W Cayuse Lane 83714
9664 W Pralre Road 83714
9786 W Praire Road 83714
10374 W Praire Road 83714
9951 W Praire Road 83714
10029 W Praire Road 83714
10237 W Praire Road 83714
10230 W Cayuse Lane 83714
9601 W Praire Road 83714
10082 W Praire Road 83714
10294 W Praire Road 83714

Job Descrietlon
100%0wner
100%0wner
50/50% Owner
50/50% Owner.
100%0wner
50/50% Owner
100%0wner
100%0wner
50/50% Owner
50/50% Owner
100%0wner
50/50% Owner
100%0wner
50/50% Owner
50/50% Owner
100%0wner
100%0wner
100%0wner
50/50% Owner
50/50% Owner
50/50% Owner
50/50% Owner
100%0wner
50/50% Owner
100% Owner
100%0wner
100%0wner
100%0wner
50/50% Owner
50/50% Owner
50/50% Owner
100%0wner
100%0wner
50/50% Owner
50/50% Owner
50/50% Owner
50/50% Owner
100%0wner
100%0wner
100%0wner
50/50% Owner
50/50% Owner
100% Owner
50/50% Owner
100% Owner
100%0wner
50/50% Owner
100%0wner
100%0wner
100%0wner
50/50% Owner
100%0wner
100%0wner

000145

Page 1 of 1

2:54PM
07/10/13

Ada County LID # 1101

Sage Acres Prop Owner List by Name
July 10, 2013

Customer
Sage Acres - Property Owners:Baca, Anthony J
Sage Acres - Property Owners:Bain, Joseph W
Sage Aaes - Property Owners:Berry, Christopher & Lisa
Sage Acres - Property Owners:Capps, Philip & Virginia
Sage Acres - Property Owners:Caron, Steve R
Sage Acres - Property Owners:Conner, Jeffery & M. Elizabeth
Sage Acres - Property Owners:Crosby Curtis Duffy
Sage Acres - Property Owners:Cross, Steven D
Sage Acres - Property Owners:Culfman, Lany & Lesfle
Sage Acres - Property Owners:Dechambeau, Dana & Billie
Sage Acres - Property Owners:Dunn, Jack A
Sage Acres - Property Owners:Edwards, Michael & Wendy
Sage Acres - Property Owners:Elliott, Laura K
Sage Acres - Property Owners:Fellows, Michelle
Sage Acres - Property Owners:Franca, Jose & Cindy
Sage Acres - Property Owners:Fuller, Mary Rae
Sage Acres - Property Owners:Godfrey, Allen W
Sage Acres - Property Owners:Hagerman, Sr., Blair Robert
Sage Acres - Property Owners:Hale, Lance & Monique
Sage Acres - Property Owners:Hawkins, Michael & Renee
Sage Acres - Property Owners:Hellman, Mark & Ann
Sage Acres - Property Owners:Hightower, Lym & Fry, Donald
Sage Acres - Property Owners:Hoffman, Jeanette
Sage Acres - Property Owners:Hull, Christopher & Dianna
Sage Acres - Property Owners:Jensen, Jack R
Sage Acres - Property Owners:Johnson, Beryl
Sage Acres - Property Owners:Johnson, Craig & Connie
Sage Acres - Property Owners:Jones, Alice J
Sage Acres - Property Owners:Massie, Hugh & Suzanne
Sage Acres - Property Owners:Mayes, Robert & Theresa
Sage Acres - Property Owners:McCulloch, Gregg H
Sage Acres - Property Owners:Mlffer, Valerie P
Sage Acres - Property Owners:Nelson, Brian Lewis
Sage Acres - Property Owners:Orton, KendaH & Christel
Sage Acres - Property Owners:Overholser, Larry & Susan
Sage Acres - Property Owners:Paulus, Randy & Victoria
Sage Acres - Property Owners:Poremba, Edward & Luster, Louise
Sage Acres - Property Owners:Rae, Charlotte
Sage Acres - Property Owners:Rapley, Kathleen G
Sage Acres - Property Owners:Romlck. Laura
Sage Acres - Property Owners:Rydman, Donald & Janet
Sage Acres - Property Owners:SchiB, Dan & Karol
Sage Acres - Property Owners:Schnee, Roxann M
Sage Acres - Property Owners:Shade, David & Loree
Sage Acres - Property Owners:Shamy, David J
Sage Acres - Property Owners:Simon, Michael K
Sage Acres - Property Owners:Smlth, Paul & Yuan, Elizabeth
Sage Acres - Property Owners:Snodgrass, Jerry L
Sage Acres - Property Owners:Thomas Family Trust
Sage Acres - Property Owners:Thomas Family Trust 2
Sage Acres - Property Owners:Thomton, Alfred & Wanda
Sage Acres - Property Owners:T,pton, Sharon Diane
Sage Acres - Property Owners:Zehner, Mike W

Last Name
Baca
Bain

Berry
Capps
Caron
Connor
Duffy

Cross
Curfman
Dechambeau
Dunn
Edwards
Elrlott
Fellows
Franca
Fuller
Godfrey
Hagerman, Sr.
Hale

Hawkins
Heilman
H'ightower/Fry
Hoffman
Hull
Jensen
Johnson
Johnson
Jones
Massie
Mayes
McCulloch
Miller
Nelson
Orton
Overholser
Paulus
Poremba/Luster
Rae
Rapley
Romlck
Rydman
Schill
Schnee
Shade
Shamy
Simon
Smith/Yuan
Snodgrass
Thomas
Thomas
Thornton
Tipton
Zehner

Accnt/Parcel ID
R7889000100
R768900172
R7889000490
. R7689000160
R7689000150
R7689000180
R7689000080
R7889000550
R7689000370
R7689000482
R768900041 O
R7689000030
R7689000440
R7689000230
R7689000310
R7889000250
R7889000360
R7889000020
R7889000510
R7889000270
R7889000450
R788900011 O
R7889000330
R7889000460
R7889000500
R7889000050
R7889000120
R7889000132
R7689000055
R7889000200
R7689000400
R7889000560
R7689000430
R7689000380
R7889000290
R7689000530
R7889000520
R7689000420
R7689000350
R7689000140
R7689000300
R7689000075
R7689000340
R7689000090
R7689000190
R7689000005
R7689000280
R7689000260
R7689000240
R7689000390
R7689000320
R7889000040
R7689000015

Property Address
11067 N Culdesac Way 83714
11034 N Culdesac Way 83714
10235 w Cayuse Lane 83714
11088 N Culdesac Way 83714
11028 N Culdesac Way 83714
10975 N Culdesac Way 83714
9902 W Praire Road 83714
9897 W Lariat Street 83714
10102 W Cayuse Lane 83714
10251 W Cayuse Lane 83714
11028 N Runway Drive 83714
10158 W Praire Road 83714
11029 N Runway Drive 83714
11038 N Runway Drive 83714
9837 W Praire Road 83714
10159 W Praire Road 83714
10062 W Cayuse Lane 83714
10236 W Praire Road 83714
10061 W Cayuse Lane 83714
9975 W Praire Road 83714
11001 N Runway Drive 83714
11145 N Culdesac Way 83714
9974 W Cayuse Lane 83714
10955 N Runway Drive 83714
10101 W Cayuse Lane 83714
10030 w Pralre Road 83714
11165 N Culdesac Way 83714
11154 N Culdesac Way83714
10000 W Pralre Road 83714
9780 W Praire Road 83714
10988 N Runway Drive 83714
9951 W Lariat Street 83714
10357 W Praire Road 83714
10166 W Cayuse Lane 83714
9903 w Praire Road 83714
9997 W Cayuse Lane 83714
10027 W Cayuse Lane 83714
10455 W Praire Road 83714
10028 W Cayuse Lane 83714
11130 N Culdesac Way 83714
8999 W Praire Road 83714
9950 W Praire Road 83714
9998 W Cayuse Lane 83714
9864 W Praire Road 83714
9788 W Pralre Road 83714
10374 W Pralre Road 83714
9951 w Pralre Road 83714
10029 W Praire Road 83714
10237 w Pralre Road 83714
10230 W Cayuse Lane 83714
9601 W Praire Road 83714
10082 W Praire Road 83714
10294 W Praire Road 83714

Job Descrletion
100%0wner
100%0wner
50/50% Owner
50/50% Owner
100%0wner
50/50% Owner
100%0wner
100%0wner
50/50% Owner
50/50% Owner
100%0wner
50/50% Owner
100%0wner
50/50% Owner
50/50% Owner
100%0wner
100%0wner
100%0wner
50/50% Owner
50/50% Owner
50/50% Owner
50/50% Owner
100% Owner
50/50% Owner
100%0wner
100%0wner
100%0wner
100%0wner
50/50% Owner
50/50% Owner
50/50% Owner
100% Owner
10()0,f, Owner
50/50% Owner
50/50% Owner
50/50% Owner
50/50% Owner
100%0wner
100%0wner
100%0wner
50/50% Owner
50/50% Owner
100%0wner
50/50% Owner
100% Owner
100%0wner
50/50% Owner
100% Owner
100%0wner
100%0wner
50/50% Owner
100%0wner
100%0wner
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MAILED NOTICE
Ada County, Idaho
LOCAL IMPROVEMENT DISTRICT NO. 1101
NOTICE OF HEARING ON ASSESSMENT ROLL
NOTICE IS HEREBY GIVEN that on Tuesday, the 30th day ofJuly, 2013, at 6:00 p.m., the
Board of County Commissioners (the "Council") of Ada County, Idaho (the "County"), will hold a
hearing on the assessment roll for Local Improvement District No. 1101 ("L.I.D. No. 1101 "), at Ada
County Courthouse, Public Hearing Room, 200 W. Front Street, Boise, Idaho 83702. The
assessment roll is on file in the office of the County Clerk at the above address, and is available for
inspection by the public.
At the hearing, the Board will hear and determine all objections to the regularity of the
proceedings in making assessments, the correctness of assessments, and the amount levied on
particular lots or parcels in relation to the benefits accruing thereon and in relation to the proper
proportionate share of the total cost of the improvements.
Each owner of property within Local Improvement District No. 1101 is hereby further
notified that in revising the assessment roll at or after the hearing, the Board may increase any
assessment or assessments up to twenty percent (20%) of the original amount thereof without giving
further notice and holding a new hearing thereon. Additionally, in the event that a legal challenge to
an ass·essment is filed, legal costs may increase the assessment amount.
In order to market and sell local improvement district bonds for L.I.D. No. 1101, it may be
necessary for the Board to establish a reserve fund as additional security for the payment of the
principal of and interest on the bonds, as authorized and provided in Section 50-1771, Idaho Code.
The reserve fund, if required in order to market the bonds, will be in an amount equal to 10% of the
principal amount of the bonds to be issued. Bonds will be issued only in an amount necessary to
furid that portion of the total assessment roll not paid within 30 days after the confirmation of the
assessment roll. Any owner who pays his or her basic assessment in full within the 30-day
prepayment period will not be assessed for the reserve fund. The assessment of any owner who
elects to pay in annual installments will be increased in order to fund the reserve fund and pay the
costs 9fbond issuance.
Each owner or owners of any property which is assessed in the assessment roll, whether or
not named in the assessment roll, may, until 5:00 P.M. on Monday, the 30th day of July, 2013, file
with the Clerk objections in writing to said assessments. Only property owners are entitled to testify
at the hearing and/or file objections.
The assessment for the property with reference to which this notice is mailed is as follows:
Parcel No.
R7689000330

Owner and Address
Jeanette Hoffman
9974 W. Cayuse Lane
Boise, ID 83 714

Amount of Basic Assessment
$12,355.78
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Ada County, Idaho
LOCAL IMPROVEMENT DISTRICT NO. 1101
NOTICE OF HEARING ON ASSESSMENT ROLL
NOTICE IS HEREBY GIVEN that on Tuesday, the 30th day of July, 2013, at 6:00 p.m., the
Board of County Commissioners (the "Board") of Ada County, Idaho (the "County"), will hold a
hearing on the assessment roll for Local Improvement District No. 1101 ("L.I.D. No. 1101 "), at Ada
County Courthouse, Public Hearing Room, 200 W. Front Street, Boise, Idaho 83702. The
assessment roll is on file in the office of the County Clerk at the above address, and is available for
inspection by the public.
At the hearing, the Board will hear and determine all objections to the regularity of the
proceedings in making assessments, the correctness of assessments, and the amount levied on
particular lots or parcels in relation to the benefits accruing thereon and in relation to the proper
proportionate share of the total cost of the improvements.
The legal description of the property subject to assessment, all being within Ada County,
Idaho, is as follows:
A parcel ofland being a portion of Sage Acres Ranchettes Subdivision, Book 17 of
Plats, at Pages 1093 and 1094, and as shown on Records of Survey Numbers 2263,
2988, 3277, and 7669, all recorded in the Ada County Recorder's office, situated in
the West Yi of Section 11, Township 4 North, Range 1 East, Boise Meridian, Ada
County, Idaho
Each owner of property within Local Improvement District No. 1101 is hereby further
notified that in revising the assessment roll at or after the hearing, the Board may increase any
assessment or assessments up to twenty percent (20%) of the original amount thereof without giving
further notice and holding a new hearing thereon.
Each owner or owners of any property which is assessed in the assessment roll, whether or
not named in the assessment roll, may, until 5:00 P.M. on Monday, the 30th day of July, 2013, file
with the Clerk objections in writing to said assessments. Only property owners are entitled to testify
at the hearing and/or file objections .
. DATED this 12th day of July, 2013.
Ada County, Idaho
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Idaho Statesman
n .. H•w•P•P•r of the Tre•.istff• Y•lt•,t DAHOS TAT IESM4N.COM

PO Box 40, Boise, ID 83707-0040

LEGAL PROOF OF PUBLICATION
Account#

Ad Number

ldentilicatlon

PO

1004035

0000650953

LEGAL NOTICE

ASSESSMENT ROLL

Cda

74

$180.12

Attention: STEPHANIE BONNEY

·JANICE HILDRETH, being duly
sworn, deposes and says: That
she is the Principal Clerk of The
Idaho Statesman. a dally
newspaper printed and
published at Boise, Ada County,
State of Idaho, and having a
general circulation therein, and
which said newspaper has been
continuously and uninterruptedly
published in .sa,itl..C.ounty _g,uriog
a perfM,of twelve comiecutive
months prior to the first
publication of the notice, a copy
of which is attached hereto: that
said notice was published in The
Idaho Statesman. in conformity
with Section 60-108, Idaho
Code, as amended, for:

MOORE SMITH BUXTON & TURKE
950 W BANNOCK ST STE 520
BOISE
ID
83702

NOTICE IS HEREBV GIVEN that on

J;st,8tf
J~
~t 1: ~arf~
Countv
Coirmissioners
(the
·Board'! of Ada County Idaho (the
·coun1y·1, win hold a 'nearing on

the assessrnent roll for Local Improvement
District
No.
1101ru.o. No. 11011.
Ada
Cowty Courthouse. Pubfi,;
i11g
Room, 200 W. Front S
ise,
Idaho 83702. The assessment
roll is on file in the' office of the
County Clerk at the Jbove ad-

3

dress. and is avaiable for insper.·
tion by the pubfic.
f!d;

the

·

e Board wiU hear
objections to the

a1nount levied on particular lots or

parcels in relation to the benefits
accruing thereon and in relation to
the prt'l)l!r prOJ)Orlionate shat e of
the total cost of the improve-

ments.
The lei!al desc11ption of the prop-

cal lmP.tovement Distr!cl No. 1101

crease any assess~ or assess1118f!ls Ill? to twenty percent 120%}
of .the original amount thereof with·

out gq further notice and hold-

ing a - hearma thereon.
Each ciwn•r or ownets of 1/lY

propartv whi:h Is useswd in tke
assesslh-.t roN. whether .or not
narntd In the ISHSS111dnt loll.
lf'l&Y, untU 5:00 P.M. on Monda.Y,
the .30th d.v of Ju!Y, 2013, Ille
w~h !he Clerk objtctillnOns in wtltift&

to said assessltlffl:S. ~ l t f ·
lY owne11 ara 1111tit11Jd · o . ·
at
the
anQ/or
file
o
ns.
~ . I lhPI 12th d&!/ of July,

h'ine

07/18/2013

Ending issue of:

07/20/2013

COUNTY OF ADA )

loHows:

is hereby further notified that in re-

Beginning issue of:

.ss

suiject to assessment, afl benig withiil Ada County, Idaho, is as

¢1

vising ttie assessment roll at or after the hearing, the Board may il·

Insertions

--- ~

roc~<lings in
s, the correctness of assessments, and the

A parcel of land being a portion of
Sage Acres Ranchelies Subdivi·
sion,. Book 17 of Plats, at Pages
109~ and 1094, and as shown on
Records of Survey Numbers
22&3, 2988. 3277. and 7669, all
recorded in the Ada County Recorder's offke, situated ill the
West ¥., of Section 11 i.T!'WflShil> 4
Norl,!tt R~e 1 East, tlllise Metidi~. /Illa County Idaho
Each owner ~ property within Lo-

Lines

.

..'

On this 20 day of July In the year
of 2013 before me. a Notary
Public, personally appeared
before me Janice Hildreth known
or identified to me to be the
person Whose name subscribed
to the Within Instrument, and
being by first duly sworn.
declared that the statements
therein are true. and
acknowtedgedtornethatshe

Ti:~
NOtary Pub.lie for Idaho
Residing at: Boise, Idaho
My comrnlslion exp.ires.:

. ~t~\wd

\~ ounty, Idaho
Pub. July 18.19.2-0; 2013
·-·-·

·
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DEC 1 1 2014

Richard G. Smith, ISB No. 2500
Lynnette M. Davis, ISB No. 5263
Dane A. Bolinger, ISB No. 9104
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: 208.344.6000
FacsimHe: 208.954.5267
Email: rsmith@hawleytroxell.com
ldavis@hawleytroxell.com
Attorneys for Respondents Board of Local
Improvement District No. 1101 and Board of Ada
County Commissioners
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
JEANETTE HOFFMAN, DON THOMAS,
)
MARI THOMAS, BRIAN NELSON, LOUISE )
LUSTER, LYNDA SNODGRASS, LANCE
)
HALE, MONIQUE HALE, ROXANNE METZ,)
AL THORNTON, TONI THORNTON, BLAIR )
HAGERMAN, LISA BERRY, DARRIN
)
HENDRICKS, KATHLEEN (RAPLEY)
)
HENDRICKS, LAURA ELLIOTT, LESLIE
)
)
CURFMAN, MIKE ZEHNER, JOSE
FRANC::A, KAREN CROSBY, CHUCK
)
BOYER, and KIM BLOUGH,
)

Case No. CV OC 1316705
DECLARATION OF DANIELE.
MOOONEY

)

Appellants,
vs.

)
)
)
)

THE BOARD OF THE LOCAL
)
IMPROVEMENT DISTRICT NO. 1101, an
)
Idaho Local Improvement District; BOARD OF )
ADA COUNTY COMMISSIONERS,
)
)

Respondents.

)
)

DECLARATION OF DANIELE. MOONEY - 1
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Daniel E. Mooney, pursuant to I.R.C.P. 7(d) and 56 and I.C. § 9-1406, declares:
1.

I am an attorney with the law firm of Hawley Troxell Ennis & Hawley LLP,

attorneys of record for the Respondents in the above-captioned case. I make this affidavit based
upon my review of the public records for Ada County, Idaho and my personal knowledge of the
facts set forth herein, and I am competent to testify thereto.
2.

Attached as Exhibit A is a certified copy of the Special Warranty Deed, dated

Octobe~ 25, 2011, and recorded as Instrument No. 111086545, in the official records of Ada
County, Idaho. Based upon review of the public records of Ada County, Idaho and Fidelity
National Title of Idaho's search of the public records of Ada County, Idaho: (a) there are no
subsequent conveyances of record to Appellant Darrin Hendricks related to the real property
commonly known as 9951 N. Lariat Street, Boise, Idaho; and (b) Appellant Darrin Hendricks is
not an owner of record for any real property located in Ada County.
3.

Attached as Exhibit Bis a certified copy of Ada County Ordinance No. 809,

maintained in the Auditor's office for Ada County Clerk, Idaho.
4.

Attached as Exhibit C is a certified copy of the published Legal Notice for

Ordinance No. 809, as maintained in the records of the Auditor's Office for Ada County, Idaho.
5.

Attached as Exhibit D is a certified copy of the Notice of County Recorder and

Confirmation of Assessments relating to Ada County Ordinance No. 809, recorded on August
15, 2013, as Instrument No. 113093645, in the official records of Ada County, Idaho.
6.

Attached as Exhibit Eis a certified copy of the Warranty Deed, dated May 10,

2001, and recorded as Instrument No. 101044829, in the official records of Ada County, Idaho,
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. which shows that Charles S. Boyer and Karreen K. Boyer are the owners of record of the real
property located at 9658 W. Big Springs Blvd, Boise, Idaho.

I declare under penalty of perjury pursuant to the law of the State of Idaho that the
foregoing is true and correct.

Date:

/:J./;tjti

Daniel E. Mooney
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this .il__~ay of December, 2014, I caused to be served a
true copy of the foregoing DECLARATION OF DANIELE. MOOONEY by the method
indicated below, and addressed to each of the following:
Andrew T. Schoppe
THE LAW OFFICE OF ANDREW T. SCHOPPE PLLC

950 W. Bannock Street, Suite 1100
Boise, Idaho 83702
[Attorneys for Plaintiffs]

0 U.S. Mail, Postage Prepaid
gj_ Hand Delivered
DOvernight Mail
0 E-mail: andrew@schoppelaw.com
0 Telecopy: 208.392.1607
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ELE.CTRONICALLY RECQROl:O • DO •

REMOVE THE COUNTY STAMPED Fl

ADA COUNTY RECORDER C h r . e r D. Rich AMOUNT 10.00

PAGE AS IT IS NOW INCORPORATED AS
PART OF TiiE ORIGINAL DOCUMENT.

DEPUTY Bonnie Oberbillig

BOISE IDAHO

10/25/2011

~~!~~~::

0

1
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1

03:37 PM
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PIONEER TITLE COMPANY OF ADA C

111086545

,. PioneerTitleCo.
GDIHG BEYOHO
1872 S Eagle Road

Meridian, Idaho 83642
Escrow No:
REO No:

3303151/(lf

Llll"mJ

C,f?
SPECIAL WARRANTY DEED

This Deed ls from Fannie Mae A/KlA Federal National Mortgage Association, a corporation organized and existing
undor the laws of the United States, having its principal office In the City of Washington DC (Grantor) to
Valerie P. Miller, a single woman (Grantee)

whoao CWTmltaddress is 99SI

N. LariatStreet,

w.

Gatden City, ID, 83714, and to the Grantee's heirs and assigns.

For value received, Orantor hereby grants, remises, alimls and conveys unto Grantee and to Grantee's heirs and
assigns forever, but without recolll'Se, representation or wmranty, except as expressed herein, all of Grantor's right,
title and interest in and to that certain 1ract or parcel of land situated in the County of Ada, State of Idaho, described
as follows (the premises): Commonly !mown as: 9951 ~- Lariat Street, Garden City, 11D 83714

w.

Lot 3 in Blodc S of Sage Acre Ranchettes Subdivision, according to the plat thereof filed in Book 17 of Plats
at Pages 1093 and 1094, records of Ada County, State of Idaho.

Notary Public of Texas
Residing at
Commlsslon expires:
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EXHIBIT
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CERTIFICATE

STATE OF IDAHO

)
) ss
COUNTY OF ADA )

I, CHRISTOPHER D. RICH, Clerk of the District Court, Ex-officio Auditor and
Recorder of Ada County; do hereby certify that the annexed is a full, true, and correct copy of
Ada County Ordinance 809, as it appears on file in the Auditor's Office, Ada County,
State of Idaho.
IN WI1NESS WHEREOF, I have set my hand and affixed my official seal this
9th day of December, 2014.

HRISTOPHER D. RICH
Ada County Clerk
By Chelsea Carattini, Deputy
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ORDINANCE NO. 809
AN ORDINANCE OF ADA COUNTY, IDAHO, APPROVING AND CONFIRMING THE
ASSESSMENT ROLL OF LOCAL IMPROVEMENT DISTRICT NO. 1101; LEVYING
ASSESSMENTS AGAINST THE PROPERTY SHOWN ON THE ASSESSMENT ROLL;
PROVIDING FOR THE PAYMENT OF ASSESSMENTS IN INSTALLMENTS; PROVIDING
FOR OTHER MATTERS RELATING TO THE CONFIRMATION OF LOCAL
IMPROVEMENT DISTRICT ASSESSMENTS; AND PROVIDING AN EFFECTIVE DATE
WHEREAS, Ada County, Idaho (the "County"), is a duly formed and existing county
pursuant to the laws and Constitution of the State ofldaho and is authorized by Chapter 17, Title
50, Idaho Code, to create local improvement districts within the County, to make improvements,
and to levy the cost of the same against the lots and parcels of land included therein; and
WHEREAS, the County, by Ordinance No. 780, adopted by the County Board of
Commissioners (the "Board") on May 10, 2011, duly created Local Improvement District No.
1101 ("L.I.D. No. 1101 ") for the purpose of construction and installation of water improvements;
and
WHEREAS, said improvements have been constructed and installed, and, in accordance
with the provisions of Section 50-1712, Idaho Code, the Board has received a duly certified
Engineer's Report showing in detail the total cost and expenses of L.I.D. No. 1101 and the
amounts payable from assessments, and containing a preliminary assessment roll; and
WHEREAS, notice of time and place of hearing on the final assessment roll was duly and
regularly given by publication thereof and by mailing to all owners of property subject to
assessment within L.1.D. No. 1101 within the time and in the manner required by law, and the
hearing was duly and regularly held, pursuant to such notice, at the time and place fixed for said
hearing, on July 30, 2013; and
WHEREAS, at said hearing the Board considered all protests and objections to the
assessment roll and all evidence presented, and the Board now desires to confirm the assessment
roll, to provide for the levy and collection of assessments, and to provide for the payment of
assessments in installments.
NOW, THEREFORE, BE IT ORDAINED BY THE BOARD OF COUNTY
COMMISSIONERS OF ADA COUNTY, IDAHO, as follows:

Section 1:

FINDINGS

The Board hereby finds and determines that each lot, tract, parcel, and other property
included within L.I.D. No. 1101 will be specially benefited by the improvements within L.I.D.
No. 1101, as specified in the Resolution of Intention heretofore adopted and by the ordinance
creating L.I.D. No. 1101, the same being Ordinance No. 780, adopted on May 10, 2011.

ORDINANCE NO. 809 - Page 1
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Section 2:

CONFIRMATION OF ASSESSMENT ROLL

The Assessment Roll and the assessments contained therein, for L.I.D. No. 1101, a copy
of which Assessment Roll as finally approved by the Board is annexed hereto as Exhibit "A" and
by reference made a part hereof, are hereby approved and confirmed in all respects. No single
assessment has been increased in an amount greater than twenty percent (20%) of the amount of
the assessment as set forth in the Notice of Hearing.
Section 3:

PROPERTY AFFECTED; LEVY OF ASSESSMENTS

Except to the extent reflected in the final Assessment Roll, as adopted by this Ordinance,
all protests against the Assessment Roll are hereby overruled. Each lot, tract, parcel, or other
property shown upon said Assessment Roll is hereby found to be benefited to the amount of the
assessment levied thereon; and there is hereby levied and assessed against each lot, tract, parcel
of land, and other property, as set forth and described in said Assessment Roll, the amount set
forth against each such lot, tract, parcel of land, and other property as it appears on said
Assessment Roll.
Section 4:

CERTIFICATION OF ASSESSMENT ROLL; LIEN OF ASSESSMENTS

Immediately upon the passage of this Ordinance, the County Clerk shall certify and file
the conformed Assessment Roll with the County Treasurer and shall file with the Recorder of
Ada County, Idaho, a notice which shall contain the date of adoption of this Ordinance and a
description of the boundaries of L.I.D. No. 1101. The Assessment Roll and the assessments
made by this Ordinance shall be a lien upon the property assessed from and after the date of
recording of such notice. The County Treasurer shall also, immediately upon passage of this
Ordinance, mail a postcard or letter to each property owner assessed at his or her post office
address, if known, or, if unknown, to the post office at Eagle, Idaho, stating the total amount of
his or her assessment plus the substance of the terms of payment of the same as set forth in this
Ordinance. An affidavit of mailing the foregoing notice shall be filed in the office of the County
Treasurer.
Section 5:

DUE DATE OF ASSESSMENTS; PAYMENT IN INSTALLMENTS

Said assessments shall become due and payable to the County Treasurer within thirty (30)
days from the date of adoption of this Ordinance. Any property owner who has not paid his or
her assessment in full within said thirty (30) day period shall be conclusively presumed to have
chosen to pay the same in twenty (20) annual installments, the first of which shall become due
and payable one (1) year from the date of the sale of a bond, with a like payment due on the same
day of each year thereafter until the full amount of the assessment, with interest due thereon,
shall be paid in full. Assessments that are financed shall be increased by ten percent to provide
for a reserve fund and shall be assessed a proportionate share of the bond issuance costs.
Assessments paid in installments shall bear interest on the whole unpaid sum from the date of
adoption of this Ordinance. The rate of interest such installments shall bear is hereby fixed as the
rate of interest on the L.I.D. No. 1101 Bonds. If any installment is not paid within twenty (20)

ORDINANCE NO. 809 - Page 2
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days from its due date, the same shall become delinquent, and the County Treasurer shall add a
penalty of two percent (2%) thereon. Installments may be prepaid in the manner provided by
Section 50-1715, Idaho Code.
Section 6:

INSTALLMENT DOCKET

The County Treasurer shall, upon passage of this Ordinance, establish a Local
Improvement Installment Docket for L.I.D. No. 1101 as provided in Section 50-1717, Idaho
Code.
Section 7:

APPEAL PROCEDURE

The confirmation of the Assessment Roll for L.I.D. No. 1101 herein made is a final
determination of the regularity, validity, and correctness of said Assessment Roll, of each
assessment contained therein, and of the amount levied on each lot or parcel of land or other
property within L.I.D. No. 1101, subject to the right of appeal as set forth in Idaho Code Section
50-1718. Appeal may be made by filing within thirty (30) days from the date of publication of
this Ordinance written notice of appeal with the County Clerk and with the Clerk of the District
Court of Ada County in the manner provided by Section 50-1718, Idaho Code. After said thirty
(30) day appeal period has run, no one shall have any cause or right of action to contest the
legality, formality, or regularity of any assessment.
Section 8:

RATIFICATION OF PROCEEDINGS

All proceedings heretofore had in connection with the creation of L.I.D. No. 1101, the
preparation and adoption of said Assessment Roll, the hearing thereon, and the giving of notice
of said hearing on said Assessment Roll, are hereby in all respects ratified, approved, and
confirmed.
Section 9:

SEVERABILITY

If any section, paragraph, clause or provision of this Ordinance shall be held to be invalid
or unenforceable for any reason, the invalidity or unenforceability of each section, paragraph,
clause, or provision shall in no manner affect any remaining provision of this Ordinance.
Section 10:

PUBLICATION AND EFFECTIVE DATE

This Ordinance, or a summary thereof, shall be published in one (1) issue of the official
newspaper of the County, and shall take effect immediately upon its passage, approval, and
publication.

ORDINANCE NO. 809 - Page 3
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ADOPTED this 13th day of August, 2013.

By:

ABSENT
issioner

By:

ATTEST:

,-

LEGAL NOTICE
SUMMARY OF

PUBLISHED:

ORDINANCE NO. 809
AN ORDINANCE OF ADA COUNTY, IDAHO, APPROVING AND CONFIRM. ING THE ASSESSMENT ROLL OF LOCAL IMPROVEMENT DISTRICT NO.
1101 · LEVYING ASSESSMENTS AGAINST THE PROPERTY SHOWN ON
THE ASSESSMENT ROLL; PROVIDING FOR THE PAYMENT OF ASSESS· PROVIDING FOR OTHER MATTERS RELATING
·MENTS IN INSTALLMENTS6
TO THE CONFIRMATION F LOCAL IMPROVEMENT DISTRICT ASSESSMENTS;,AND PROVIDING AN EFFECTIVE DATE
A summary of the principal provisions of Ordinance No. 809 of Ada
Colll!\Y, ldafio.,.adopted ori August 13, 2013, is as follows:
Section 1: rinds and determines that each lot, tract, parcel, and other
Pl'ooertY included within Local Improvement District No. 1101 n.1.D.
No.- 1101'l will be specially benefited by the improvements within LI.D.
No. 1101.
.
. Section 2: Confirms the Assessment Roll for L.I.D. No. 1101.
Section 3: Finds that each property assessed within L.I.D. No. 1101 is
benefited to the amount of the assessment thereon.
Section 4: Provides for filing of the certified Assessment Roll with the
County Recorder, provides that the assessments shall be a lien on the
property assessed, and provides for mailed notice of assessments.
Section 5: Provides for payment of assessments either within thirty
days or in installments over ten years.
·
Section 6: Provides for establishment of an Installment Docket for
L.J.D. No. 1101.
Section 7: Provides appeal procedure.
Section ·s: Ratifies prior proceedings.
Section 9: Provides for severabifrty.
·
Section 10: Provides for pubtication and effective date.
.
The full text of Ordinance No. 809 is avalable at the office of the County Clerk, at the Ada County Courthouse{ and wiH be provided to any citizen 11pon personal request during norma office hours.
DATED this 13th day of August, 2013.
ADA COUNTY, IDAHO .
By /s/ David L. Case, Chairman, Board of County Commissioners
ATIEST: /s/ Christopher D. Rich, County Clerk
·
CERTIFICATION OF COUNTY ATTORNEY
I, the undersigned Attorney for and legal advisor to Ada County, Idaho,
hereby certify that I have read the attached summary of Ordinance No.
809 of Ada County and that the $ame is true and complete and provides
adequate notice to the public of the contents of said Ordinance.
DATED this 13th day of August, 2013.
.
/s/ Theodore Argyle, Attorney
·

Pub.Aug. 19,2013

------nnnN:'>AA'"ICUll

ORDINANCE NO. 809 - Page 4
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~
ENGINEERING

TECHNICAL MEMORANDUM
DATE:

July 17, 2013

TO:

Dave Logan, Ada County Operations Supervisor
Angela Gilman , P.E., Ada County Engineer

FROM:

Cathy Cooper, P.E.

RE:

Engineer's Report, Local Improvement District 1101, Sage Acres Water System
Improvements

BACKGROUND

The purpose of the LID was to provide municipal water supply to the homes within the Sage
Acres development that were included in the LID . The water system improvements project
constructed distribution piping, a pump station, and all associated appurtenances in order to
provide water supply from Eagle Water Company in accordance with Idaho Department of
Environmental Quality (IDEQ) regulations. As individual homes choose to connect to the nowavailable water system, they will have domestic and irrigation flows available. In addition, all
homes in the LID have fire protection water supply available.
The boundaries of Local Improvement District No. 1101 are as shown in Figure 1. The 53
shaded parcels are included in the LID.

~ NM Bootle, Pu~ Slation
-

Ed,;ng Eogi. Wol• Co Pipo
-NewPipe • tr
-HewPtpe· 12'"

Figure 1 - Local Improvement District No. 1101
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Eagle Water Company was contracted with the LID to provide construction of the
improvements. Substantial completion of the improvements was reached on April 2, 2013 with
final completion reached on April 16, 2013.
COSTS
Preliminary costs were provided by Ada County Staff on July 11, 2013, and are shown in the
following table. Total costs are $654,856.48. We understand that there will be some
adjustment to these costs when the final interest rates are determined.
Table 1. LID No. 1101, Costs for Sage Acres Water System Improvements
Sage Acres LID Cost Summary as of July 11, 2013
..
LIO Team
Seattle Northwest
Eagle Water Company
Moore Smith Buxton &
Turcke, Chtd

Ada County Treasurer

Description
Financial services

Financial
Services

Bond
Counsel

:

Admin

$7,250.00

Purchase Equipment for LID, Construction of Water
· System, and ChanRe order for $9,085

$ 628,114.00

Bond Counsel-interim financing

$12,084.66

Bank charge coverage

Ada County Operations

First American Title

Ada CountyTreasurer

Interim Financing (2%)

TOTAL BASE COST

construction

$

700.00

$

300.00

$ 6,407.82

$628,114.00

$7,250.00

$12,084.66

$7,407.82

-

I
.

I

!

:
·j
!
$ 654,856.481

We recommend that the costs be split evenly between the 53 lots that will benefit from the water
system improvements. Each lot is equally benefitted and has access to the same water
services - including domestic, irrigation, and fire protection water supply. Water service for
each lot will meet the same Idaho Department of Environmental Quality rules and regulations.
This even cost split results in a preliminary assessment of $12,355.78 for each of the 53 lots.
The assessment roll is included on the following page.

Page 2
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Table 2. Sage Acres LID Member and Cost Per Parcel Summary

.
"
Total Number of Pan:els =: 53
..
-~ · -

Total Co_st= _$654,856.48
LID Member (Primary Owner)
BACA ANTHONY J
BAIN JOSEPH W
BERRY CHRISTOPHER
CAPPS VIRGINIA K
CARON STEVE R
CONNER JEFFERY T
CROSBY CURTIS DUFFY
CROSS STEVEN D
CURFMAN LARRY K
DECHAMBEAU DANA R
DUNN JACKA
EDWARDS MICHAEL T
ELLIOTT LAURA K
FELLOWS MICHELLE
FRANCA JOSE L
FULLER MARY RAE
GODFREY ALLEN W &
HAGERMAN BLAIR ROBERT SR
HALE LANCED
HAWKINS MICHAEL A
HEILMAN MARK
HIGHTOWER LYNN SHARON
HOFFMAN JEANETTE
HULL CHRISTOPHER B
JENSEN JACK R
JOHNSON BERYL
JOHNSON CRAIG L
JONES ALICE J
MASSIE HUGHE
MAYES ROBERT C
MCCULLOCH GREGG H &
MILLER VALER IE P
NELSON BRIAN LEWIS
ORTON KENDALL W
OVERHOLSER LARRY R
PAULUS RANDY W
POREMBA EDWARD T
RAE CHARLOTTE
RAPLEY KATHLEEN G
ROMICK LAURA
RYDMAN DONALD WESLEY
SCHILL DAN J
SCHNEE ROXANN M
SHADE DAVID ARLIN
SHAMY DAVI DJ
SIMON MICHAEL K
SMITH PAUL H
SNODGRASS JERRY L
THOMAS DON & MARY FAMILY TRUST
THOMAS DON & MARY FAMILY TRUST
THORNTON ALFRED
TIPTON SHARON DIANE
ZEHNER MIKE W

Parcel Number
R7689000100
R7689000172
R7689000490
R7689000160
R7689000150
R7689000180
R7689000080
R76890005SO
R7689000370
R7689000482
R7689000410
R7689000030
R7689000440
R7689000230
R7689000310
R7689000250
R76B9000360
R7689000020
R7689000510
R7689000270
R7689000450
R7689000110
R7689000330
R7689000460
R7689000500
R7689000050
R7689000120
R7689000132
R7689000055
R7689000200
R7689000400
R7689000560
R7689000430
R7689000380
R7689000290
R7689000530
R76B9D00520
R7689000420
R7689000350
R7689000140
R7689000300
R7689000075
R7689000340
R7689000090
R7689000190
R7689000005
R7689000280
R7689000260
R7689000390
R7689000240
R7689000320
R7689000040
R7689000015

Per Parcel Cost
$12,355.78
$12,355.78
$12,355.78
$12,355 .78
$12,355 .78
$12,355.78
$12,355.78
$12,355.78
$12,355 .78
$12,355.78
$12,355 .78
$12,355.78
$12,355.78
$12,355.78
$12,355.78
$12,355.78
$12,355 .78
$12,355.78
$12,355 .78
$12,355.78
$12,355 .78
$12,355.78
$12,355.78
$12,355.78
$12,355 .78
$12,355.78
$12,355.78
$12,355.78
$12,355.78
$12,355.7B
$12,355.78
$12,355.78
$12,355.78
$12,355 .78
$12,355.78
$12,355 .78
$12,355.78
$12,355.78
$12,355.78
$12,355.78
$12,355 .78
$12,355.78
$12,355.78
$12,355 .78
$12,355.78
$12,355 .78
$12,355 .78
$12,355.78
$12,355.78
$12,355.78
$12,355.78
$12,355.78
$12,355.78

Property Address
11067 N CULDESAC WAY
11034 N CULDESAC WAY
10235 W CAYUSE LN
11068 N CULDESAC WAY
11026 N CULDESAC WAY
10976 N CULDESAC WAY
9902 W PRAIRIE RD
9897 W LARIAT ST
10102 W CAYUSE LN
10251 W CAYUSE LN
11028 N RUNWAY DR
10158 W PRAIRIE RD
11029 N RUNWAY DR
11036 N RUNWAY DR
9837 W PRAIRIE RD
10159 W PRAIRIE RD
10062 W CAYUSE LN
10236 W PRAIRIE RD
10061 W CAYUSE LN
9975 W PRAIRIE RD
11001 N RUNWAY DR
11145 N CULDESAC WAY
9974 W CAYUSE LN
10955 N RUNWAY DR
10101 W CAYUSE LN
10030W PRAIRIE RD
11165 N CULDESAC WAY
11154 N CULDESAC WAY
10000 W PRAIRIE RD
9780 W PRAIRIE RD
10988 N RUNWAY DR
9951 W LARIAT ST
10357 W PRAIR IE RD
10166 W CAYUSE LN
9903 W PRAIRIE RD
9997 W CAYUSE LN
10027 W CAYUSE LN
10455 W PRAIRIE RD
10028 W CAYUSE LN
11130 N CULDESAC WAY
8999 W PRAIRIE RD
9950 W PRAIRIE RD
9998 W CAYUSE LN
9864 W PRAIRIE RD
9786 W PRAIRIE RD
10374 W PRAIRIE RD
9951 W PRAIRIE RD
10029W PRAIRIE RD
10230 W CAYUSE LN
10237 W PRAIRIE RD
9601 W PRAIR IE RD
10082 W PRAIRIE RD
10294 W PRAIRIE RD

..

City, State Zip
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-9790
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
IBOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE , ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE , ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE , ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
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Sage Acres LID Member and Cost Per Parcel Summary
Roll No Primarv Owner
1
SIMON MICHAEL K
2
3

ZEHNER MIKE W
HAGERMAN BLAIR ROBERT SR

4

EDWARDS MICHAEL T

5

TIPTON SHARON DIANE

6

JOHNSON BERYL

7

MASSIE HUGH E

l
10
11
12
13

SCHILL DAN J
CROSBY CURTIS DUFFY
SHADE DAVID ARLIN
BACA ANTHONY J
HIGHTOWER LYNN SHARON
JOHNSON CRAIG L

14
15

JONES ALICE J
ROMICK LAURA

16

CARON STEVE R

17

CAPPS VIRGINIA K

18
19

BAIN JOSEPH W
CONNER JEFFERY T

20
21

SHAMY DAVID J
MAYES ROBERT C

22
23
24
25

FELLOWS MICHELLE
THOMAS DON & MARY FAMILY TRUST
FULLER MARY RAE
SNODGRASS JERRY L
HAWKINS MICHAEL A
SMITH PAUL H
OVERHOLSER LARRY R
RYDMAN DONALD WESLEY
FRANCA JOSE L
THORNTON ALFRED
HOFFMAN JEANETIE
SCHNEE ROXANN M
RAPLEY KATHLEEN G
GODFREY ALLEN W &
CURFMAN LARR Y K
ORTON KENDALL W
THOMAS DON & MARY FAMILY TRUST
MCCULLOCH GREGG H &
DUNN JACK A
RAE CHARLOTIE
NELSON BRIAN LEWIS
ELLIOTI LAURA K
HEILMAN MARK
HULL CHRISTOPHER B
DECHAMBEAU DANA R
BERRY CHRISTOPHER
JENSEN JACK R
HALE LANCED
POREMBA EDWARD T
PAULUS RANDY W
CROSS STEVEN D
MILLER VALERIE P

26
27

28
29
30
1

4
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52

153

Leaal 1

Leaal 2

PronArlV Address

LOT 1 BLK 1
PAR #3056 OF NW4NW4
LOT 2 BLK 1 SAGE ACRES
LOT 3 BLK 1
PAR #3006 OF NW4NW4
LOT4BLK 1
PAR #2486 OF N2NW4
LOT 5 BLK 1
PAR #2466 OF NE4NW4
LOTS BLK 1
PAR #2446 OF NE4NW4
PAR #0055 OF LOT 7 BLK 1
PAR #2436 OF NE4NW4
PAR #0075 OF LOTS 718 BLK 1
LOT 9 BLK 1
LOT 10 BLK 1
LOT 11 BLK 1
LOT 12 BLK 1
LOT 13 BLK 1
PAR #2426 OF NE4NW4
LOT 14 BLK 1 SAGE ACRES
LOT 15 BLK 1
PAR #2405 OF NE4NW4
LOT 16 BLK 1
PAR #2996 OF NE4NW4
lOT 17 BLK 1
PAR #2983 OF NE4NW4
LOT 18 BLK 1
LOT 19 BLK 1
PAR #2936 OF NE4NW4
LOT20BLK 1
LOT 21 BLK 1
PAR #2916 OF NE4NW4
PAR #2905 OF NE4NW4
LOT 1 BLK 2
LOT 2 BLK 2
LOT 3 BLK2
LOT 4 BLK 2
LOT5BL2
LOTS BLK2
LOT 7 BLK 2
LOT 8 BLK 2
LOT9 BLK2
LOT 10 BLK 2
LOT 11 BLK 2
LOT 12 BLK 2
LOT 13 BLK 2
LOT 14 BLK 2
LOT 15 BLK 2
LOT 16 BLK 2
LOT 17 BLK 2
LOT 18 BLK 2
LOT 19 BLK 2
LOT 1 BLK 3
LOT 2 BLK3
LOT 3 BLK3
LOT 4 BLK 3
LOT 5 BLK 3
PAR #0482 OF NW4NW4
LOT 2 BLK 4
LOT 3 BLK 4
LOT 4 BLK 4
LOT 5BLK 4
LOTS BLK4
LOT2 BLK 5
LOT3 BLK 5

SAGE ACRES RANCHETIES
ADJ TO LOT 1 BLK 1
RANCHETIES & PAR ADJ N'LY
SAGE ACRES RANCHETIES
ADJ TO LOT 3 BLK 1
SAGE ACRES RANCHETIES
ADJ TO LOT 4 BLK 1
SAGE ACRES RANCHETIES
ADJ TO LOT 5 BLK 1
SAGE ACRES RANCHETIES
ADJ TO LOT 6 BLK 1
SAGE ACRES RANCHETIES
ADJ TO LOT 7 BLK 1
SAGE ACRES RANO TIES
SAGE ACRES RANG TIES
SAGE ACRES RANG TIES
SAGE ACRES RANG
"·'
SAGE ACRES RANCf TIES
SAGE ACRES RANCH TIES
ADJ TO LOT 13 BLK 1
RANCHETIES & POR NE4NW4 N'L Y
SAGE ACRES RANCHETIES
ADJ TO LOT 15 BLK 1
SAGE ACRES RANCHETIES
ADJ TO LOT 16 BLK 1
SAGE ACRES RANCHETIES
ADJ TO LOT 17 BLK 1
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
ADJ TO LOT 19 BLK 1
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
ADJ TO LOT 20 BLK 1
ADJ TO LOT 21 BLK 1
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES

10374 W PRAIRIE RD

Cltv. Stato Zia
BOISE ID 83714-0000

10294 W PRAIRIE RD
10236 W PRAIRIE RD

BOISE ID 83714-0000
BOISE 10 83714-0000

10158 W PRAIRIE RD

BOISE ID 83714-0000

10082 W PRAIRIE RD

BOISE ID 83714-0000

10030 W PRAIRIE RD

BOISE ID 83714-0000

SAGE ACRES RAN~m
SAGE ACRES RANC
SAGE ACRES RANG
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANG
s
SAGE ACRES RANC
s
SAGE ACRES RANC
.~
SAGE ACRES RANG
SAGE ACRES RANG
SAGE ACRES RANG
SAGE ACRES RANG
SAGE ACRES RANG
SAGE ACRES RANG
SAGE ACRES RANC
SAGE ACRES RANC
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SEC 11 4N 1E & LOT 1 BLK 4
SAGE ACRES RANCHETTES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETTES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETTES
SAGE ACRES RANCHETIES

10000 W PRAIRIE RD

BOISE ID 83714--0000

9950 W PRAIRIE RD
9902 W PRAIRIE RD
9864 W PRAIRIE RD
11067 N CULDESAC WAY
11145 N CULDESAC WAY
11165 N CULOESAC WAY

BOISE
BOISE
BOISE
BOISE
BOISE
BOISE

11154 N CULDESAC WAY
11130 N CULDESAC WAY

BOISE ID 83714-0000
BOISE ID 83714-0000

11026 N CULDESAC WAY

BOISE ID 83714-0000

11068 N CULDESAC WAY

BOISE ID 83714-0000

11034 N CULDESAC WAY
10976 N CULDESAC WAY
N HORSESHOE BEND RD
9786 W PRAIRIE RD
9780 W PRAIRIE RD

BOISE
BOISE
BOISE.
BOISE
BOISE

11036 N RUNWAY DR
10237 W PRAIRIE RD
10159 W PRAIRIE RD
10029 W PRAIRIE RD
9975 W PRAIRIE RD
9951 W PRAIRIE RD
9903 W PRAIRIE RD
8999 W PRAIRIE RD
9837 W PRAIRIE RD
9601 W PRAIRIE RD
9974 W CAYUSE LN
9998 W CAYUSE LN
10028 W CAYUSE LN
10062 W CAYUSE LN
10102 W CAYUSE LN
10166 W CAYUSE LN
10230 W CAYUSE LN
10988 N RUNWAY DR
11028 N RUNWAY DR
10455 W PRAIRIE RD
10357 W PRAIRIE RD
11029 N RUNWAY DR
11001 N RUNWAY DR
10955 N RUNWAY DR
10251 W CAYUSE LN
10235 W CAYUSE LN
10101 W CAYUSE LN
10061 W CAYUSE LN
10027 W CAYUSE LN
9997 W CAYUSE LN
9897 W LARIAT ST
9951 W LARIAT ST

BOISE ID 83714-0000
BOISE ID 83714-0000
BOISE ID 83714-0000
BOISE ID 83714-0000
BOISE ID 83714-0000
BOISE ID 83714-0000
BOISE. ID 83714-0000
BOISE ID 83714-0000
BOISE ID 83714-9790
BOISE ID 83714-0000
BOISE ID 83714-0000
BOISE ID 83714-0000
BOISE ID 83714-0000
BOISE ID 83714-0000
BOISE ID 83714-0000
BOISE ID 83714-0000
BOISE ID 83714--0000
BOISE ID 83714-0000
BOISE ID 83714-0000
BOISE ID 83714-0000
BOISE ID 83714-0000
BOISE ID 8371 4·0000
BOISE ID 83714-0000
BOISE ID 83714-0000
BOISE. ID 83714-0000
BOISE ID 83714-0000
BOISE ID 83714-0000
BOISE ID 83714-0000
BOISE. ID 83714-0000
BOISE ID 83714-0000
BOISE ID 83714-0000
BOISE ID 83714·0000

ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 83714-0000

ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 83714--0000

Parcel Number

Per Lot Assessment

R7689000005
S0511223056
R7689000015
R7689000020
S0511223006
R7689000030
S0511212486
R7689000040
S0511212466
R7689000050
S0511212446
R7689000055
S0511212436
R7689000075
R7689000080
R7689000090
R7689000 I 00
R7689000110
R7689000120

1$12 355.78

~12426
132
00140
S0511212405
R7689000150
S0511212996
R76890001 60
S0511212983
R7689000172
R7689000180
S0511212936
R7689000 190
R7689000200
S0511212916
S0511212905
R 7689000230
R7689000240
R7689000250
R7689000260
R7689000270
R76890002BO
R7689000290
R7689000300
R7689000310
R7689000320
R7689000330
R7689000340
R7689000350
R7689000360
R7689000370
R7689000380
R7689000390
R7689000400
R7689000410
R7689000420
R7689000430
R7689000440
R7689000450
R7689000460
R7689000482
R7689000490
R7689000500
R7689000510
R7689000520
R7689000530
R7689000550
R7689000560

$12 355.78
t12 355.78
1$12.355.78
$12,355.78
$12,355.78
$12,355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
1$12 355.78
$12 355.78
$12 355.78
1i12,355.78

$12 355.78
$12 355.78
$12 355.78
S12 355.78
$12,355 78
$12,355.78
$12 355.78
$12,355.78
$12,355.78
$12,355 78
$12,355.78
$12 355.76
$12 355.78
$12 355.78
$12 355.78
$12.355.78
$12 355.78
$12 355.78
'$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12,355.78
$12 355.78
$12 355.78
1$12 355.78
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CERTIFICATE

STATE OF IDAHO

)
) ss
COUNTY OF ADA )

I, CHRISTOPHER D. RICH, Clerk of the District Court, Ex-officio Auditor and
Recorder of Ada County, do hereby certify that the annexed is a full, true, and correct copy of
Ada County Ordinance 809, as it appears on file in the Auditor's Office, Ada County,
State ofldaho.
IN WITNESS WHEREOF, I have set my hand and affixed my official seal this
11th day of December, 2014.

Ada County Clerk
By Chelsea Carattini, Deputy

000170

,

\'

e

•

ORDINANCE NO. 809

AN ORDINANCE OF ADA COUNTY, IDAHO, APPROVING AND CONFIRMING THE
ASSESSMENT ROLL OF LOCAL IMPROVEMENT DISTRICT NO. 1101; LEVYING
ASSESSMENTS AGAINST THE PROPERTY SHOWN ON THE ASSESSMENT ROLL;
PROVIDING FOR THE PAYMENT OF ASSESSMENTS IN INSTALLMENTS; PROVIDING
FOR OTHER MATTERS RELATING TO THE CONFIRMATION OF LOCAL
IMPROVEMENT DISTRICT ASSESSMENTS; AND PROVIDING AN EFFECTIVE DATE
WHEREAS, Ada County, Idaho (the "County"), is a duly formed and existing county
pursuant to the laws and Constitution of the State ofldaho and is authorized by Chapter 17, Title
50, Idaho Code, to create local improvement districts within the County, to make improvements,
and to levy the cost of the same against the lots and parcels of land included therein; and
WHEREAS, the County, by Ordinance No. 780, adopted by the County Board of
Commissioners (the "Board") on May 10, 2011, duly created Local Improvement District No.
1101 ("L.I.D. No. 1101 ") for the purpose of construction and installation of water improvements;
and
WHEREAS, said improvements have been constructed and installed, and, in accordance
with the provisions of Section 50-1712, Idaho Code, the Board has received a duly certified
Engineer's Report showing in detail the total cost and expenses of L.I.D. No. 1101 and the
amounts payable from assessments, and containing a preliminary assessment roll; and
WHEREAS, notice of time and place of hearing on the final assessment roll was duly and
regularly given by publication thereof and by mailing to all owners of property subject to
assessment within L.1.D. No. 1101 within the time and in the manner required by law, and the
hearing was duly and regularly held, pursuant to such notice, at the time and place fixed for said
hearing, on July 30, 2013; and
WHEREAS, at said hearing the Board considered all protests and objections to the
assessment roll and all evidence presented, and the Board now desires to confirm the assessment
roll, to provide for the levy and collection of assessments, and to provide for the payment of
assessments in installments.
NOW, THEREFORE, BE IT ORDAINED BY THE BOARD OF COUNTY
COMMISSIONERS OF ADA COUNTY, IDAHO, as follows:
Section 1:

FINDINGS

The Board hereby finds and determines that each lot, tract, parcel, and other property
included within L.I.D. No. 1101 will be specially benefited by the improvements within L.I.D.
No. 1101, as specified in the Resolution of Intention heretofore adopted and by the ordinance
creating L.I.D. No. 1101, the same being Ordinance No. 780, adopted on May 10, 2011.
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Section 2:

CONFIRMATION OF ASSESSMENT ROLL

The Assessment Roll and the assessments contained therein, for L.I.D. No. 1101, a copy
of which Assessment Roll as finally approved by the Board is annexed hereto as Exhibit "A" and
by reference made a part hereof, are hereby approved and confirmed in all respects. No single
assessment has been increased in an amount greater than twenty percent (20%) of the amount of
the assessment as set forth in the Notice of Hearing.
Section 3:

PROPERTY AFFECTED; LEVY OF ASSESSMENTS

Except to the extent reflected in the final Assessment Roll, as adopted by this Ordinance,
all protests against the Assessment Roll are hereby overruled. Each lot, tract, parcel, or other
property shown upon said Assessment Roll is hereby found to be benefited to the amount of the
assessment levied thereon; and there is hereby levied and assessed against each lot, tract, parcel
of land, and other property, as set forth and described in said Assessment Roll, the amount set
forth against each such lot, tract, parcel of land, and other property as it appears on said
Assessment Roll.
Section 4:

CERTIFICATION OF ASSESSMENT ROLL; LIEN OF ASSESSMENTS

Immediately upon the passage of this Ordinance, the County Clerk shall certify and file
the conformed Assessment Roll with the County Treasurer and shall file with the Recorder of
Ada County, Idaho, a notice which shall contain the date of adoption of this Ordinance and a
description of the boundaries of L.1.D. No. 1101. The Assessment Roll and the assessments
made by this Ordinance shall be a lien upon the property assessed from and after the date of
recording of such notice. The County Treasurer shall also, immediately upon passage of this
Ordinance, mail a postcard or letter to each property owner assessed at his or her post office
address, if known, or, if unknown, to the post office at Eagle, Idaho, stating the total amount of
his or her assessment plus the substance of the terms of payment of the same as set forth in this
Ordinance. An affidavit of mailing the foregoing notice shall be filed in the office of the County
Treasurer.
Section 5:

DUE DATE OF ASSESSMENTS; PAYMENT IN INSTALLMENTS

Said assessments shall become due and payable to the County Treasurer within thirty (30)
days from the date of adoption of this Ordinance. Any property owner who has not paid his or
her assessment in full within said thirty (30) day period shall be conclusively presumed to have
chosen to pay the same in twenty (20) annual installments, the first of which shall become due
and payable one (1) year from the date of the sale of a bond, with a like payment due on the same
day of each year thereafter until the full amount of the assessment, with interest due thereon,
shall be paid in full. Assessments that are financed shall be increased by ten percent to provide
for a reserve fund and shall be assessed a proportionate share of the bond issuance costs.
Assessments paid in installments shall bear interest on the whole unpaid sum from the date of
adoption of this Ordinance. The rate of interest such installments shall bear is hereby fixed as the
rate of interest on the L.I.D. No. 1101 Bonds. If any installment is not paid within twenty (20)
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days from its due date, the same shall become delinquent, and the County Treasurer shall add a
penalty of two percent (2%) thereon. Installments may be prepaid in the manner provided by
Section 50-1715, Idaho Code.
Section 6:

INSTALLMENT DOCKET

The County Treasurer shall, upon passage of this Ordinance, establish a Local
Improvement Installment Docket for L.I.D. No. 1101 as provided in Section 50-1717, Idaho
Code.
Section 7:

APPEAL PROCEDURE

The confirmation of the Assessment Roll for L.I.D. No. 1101 herein made is a final
determination of the regularity, validity, and correctness of said Assessment Roll, of each
assessment contained therein, and of the amount levied on each lot or parcel of land or other
property within L.I.D. No. 1101, subject to the right of appeal as set forth in Idaho Code Section
50-1718. Appeal may be made by filing within thirty (30) days from the date of publication of
this Ordinance written notice of appeal with the County Clerk and with the Clerk of the District
Court of Ada County in the manner provided by Section 50-1718, Idaho Code. After said thirty
(30) day appeal period has run, no one shall have any cause or right of action to contest the
legality, formality, or regularity of any assessment.
Section 8:

RATIFICATION OF PROCEEDINGS

All proceedings heretofore had in connection with the creation of L.I.D. No. 1101, the
preparation and adoption of said Assessment Roll, the hearing thereon, and the giving of notice
of said hearing on said Assessment Roll, are hereby in all respects ratified, approved, and
confirmed.
Section 9:

SEVERABILITY

If any section, paragraph, clause or provision of this Ordinance shall be held to be invalid
or unenforceable for any reason, the invalidity or unenforceability of each section, paragraph,
clause, or provision shall in no manner affect any remaining provision of this Ordinance.

Section 10:

PUBLICATION AND EFFECTIVE DATE

This Ordinance, or a summary thereof, shall be published in one ( 1) issue of the official
newspaper of the County, and shall take effect immediately upon its passage, approval, and
publication.
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ADOPTED this 13th day of August, 2013.

By:

ABSENT

By:

ATTEST:

,- -

LEGAL NOTICE ·

'SUMMARY OF

ORDINANCE NO. 8p9

PUBLISHED:

AN ORDINANCE OF ADA COUNTY, IDAHO, APPROVING AND CONFIRM. ING THE ASSESSMENT ROLL OF LOCAL IMPROVEMENT DISTRICT NO.
1101A·· LEVYING ASSESSMENTS AGAJNST THE PROPERTY SHOWN ON
THE SSESSMENT ROLL· PROVIDING FOR THE PAYMENT OF ASSESS·MENTS IN INSTALLMENT5.i. PROVIDING FOR OTHER MATTERS RELATING
TO THE CONFIRMATION uF LOCAL IMPROVEMENT DISTRICT ASSESSMENTS;-AND PROVIDING AN EFFECTIVE DATE
A ·summary of .the principal provisions of Ordinance No. 809 of Ada
County, Idaho, adopted ori August 13, 2013, is as follows:
Section 1: Finds and determines that each lot, tract, parcel, and other
property included within Local Improvement District No. 1101 ('L.1.D.
No: 1101 ') will be specially benefited by the. impr<ivements within L.I.D.
No. 1101.
·
;
·
.
. Section 2: Confirms the Assessment Roll for, U.D. No. 1101.
Section 3: Finds that each •property assessed within L.I.D. No. 1101- is
benefited to the amount of the assessment thereon.
Section 4: Proviaes·for filing of the certified Assessment Roll with the
County Recorder, provides that the assessments shall be a lien on the
property assessed, and provides for mailed notice of assessments.
Section 5: Provides for payment of assessments either within thirty
days or in installments over ten years.
·
Section 6~ Provides for estabfishment· of an Installment Docket for
LJ.D. No. 1101. •.
·.
Section 7: Provides appeal procedure.
Section '8: Ratifies prior proceedin·gs.
Section 9: Provides for severability.
. ·
Section 10: Provides for publication and effective date.
.
The full text of Ordinance No. 809 is available at the office of the County Clerk, at the Ada County Courthouse( and will be provided to any citizen upon personal request during norma office hours.
DATED this 13th da,Y of August, 2013.
'.'
ADA COUNTY, IDAHO .. ,
.'
By /s/ David L. Case, Chairman, Board of County Commissioners
ATIEST: /s/ Christopher D. Rich, County Clerk
·
CERTIFICATION OF COUNTY ATIORNEY
I, the undersigned Attorney for and legal advisor to -Ada County, Idaho,
hereby certify 1hat I have read the attached summary of Ordinance No.
809 of Ada County and that the same is true and complete and provides
ade_guate notice to the public of the contents of said Ordinance.
DATED this 13th day of August, 2013.
/s/ Theodore Argyle, Atto~ney
·
·
Pub. Aug. 191 2013_
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SPF WATER~~~~~~~~~~~~ENGINEERING

TECHNICAL MEMORANDUM
DATE:

July 17, 2013

TO:

Dave Logan, Ada County Operations Supervisor
Angela Gilman, P.E., Ada County Engineer

FROM:

Cathy Cooper, P.E.

RE:

Engineer's Report, Local Improvement District 1101, Sage Acres Water System
Improvements

BACKGROUND

The purpose of the LID was to provide municipal water supply to the homes within the Sage
Acres development that were included in the LID. The water system improvements project
constructed distribution piping, a pump station, and all associated appurtenances in order to
provide water supply from Eagle Water Company in accordance with Idaho Department of
Environmental Quality (IDEQ) regulations. As individual homes choose to connect to the nowavailable water system, they will have domestic and irrigation flows available. In addition, all
homes in the LID have fire protection water supply available.
The boundaries of Local Improvement District No. 1101 are as shown in Figure 1. The 53
shaded parcels are included in the LID.
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Figure 1 - Local Improvement District No. 1101
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Eagle Water Company was contracted with the LID to provide construction of the
improvements. Substantial completion of the improvements was reached on April 2, 2013 with
final completion reached on April 16, 2013.
COSTS
Preliminary costs were provided by Ada County Staff on July 11, 2013, and are shown in the
following table. Total costs are $654,856.48. We understand that there will be some
adjustment to these costs when the final interest rates are determined.
Table 1. LID No. 1101, Costs for Sage Acres Water System Improvements
Sage Acres LID Cost Summary as of July 11, 2013
LID Team
Seattle Northwest
Eagle Water Company
Moore Smith Buxton &
Turcke, Chtd

Description
Financial services

Financial
Services

Bond
Counsel

Admin

$ 7,250.00

Purchase Equipment for LID, Construction of Water
System, and Change order for $9,085

$ 628,114.00

Bond Counsel-interim financing

Ada County Treasurer

Bank charge coverage

Ada County Operations

First American Title

Ada County Treasurer

Interim Financing (2%)

TOTAL BASE COST

Construction

$ 12,084.66
$

700.00

$

300.00

$ 6,407.82

$628,114.00

$7,250.00

$12,084.66

$7,407.82

$ 654,856.48

I

We recommend that the costs be split evenly between the 53 lots that will benefit from the water
system improvements. Each lot is equally benefitted and has access to the same water
services - including domestic, irrigation, and fire protection water supply. Water service for
each lot will meet the same Idaho Department of Environmental Quality rules and regulations.
This even cost split results in a preliminary assessment of $12,355.78 for each of the 53 lots.
The assessment roll is included on the following page.
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Table 2. Sage Acres LID Member and Cost Per Parcel Summary

Total Cost= $654,856.48

Total Number of Parcels= 53

LID Member (Primary Owner)

Parcel Number

BACA ANTHONY J
BAIN JOSEPH W

R7689000100

rs12,355 .78

R7689000172
R7689000490
R7689000160

r$12,355 .78
1$12,355 .78
$12,355 .78

R7689000150
R7689000180
R7689000080
R7689000550

1$12,355.78
1$12,355.78
$12,355.78
$12,355.78

R7689000370
R7689000482
R7689000410

r$12,355 78
$12,355.78

BERRY CHRISTOPHER
CAPPS VIRGINIA K
CARON STEVE R
CONNER JEFFERYT
CROSBY CURTIS DUFFY
CROSS STEVEN D
CURFMAN LARRY K
DECHAMBEAU DANA R
DUNN JACKA
EDWARDS MICHAEL T
ELLIOTI LAURA K
FELLOWS MICHELLE
FRANCA JOSE L
FULLER MARY RAE
GODFREY ALLEN W &
HAGERMAN BLAIR ROBERT SR
HALE LANCED
HAWKINS MICHAELA
HEILMAN MARK
HIGHTOWER LYNN SHARON
HOFFMAN JEANETIE
HULL CHRISTOPHER B
JENSEN JACK R
JOHNSON BERYL
JOHNSON CRAIG L
JON ES ALICE J
MASSIE HUGHE
MAYES ROBERT C
MCCULLOCH GREGG H &
MILLER VALERIE P
NELSON BRIAN LEWIS
ORTON KENDALL W
OVERHOLSER LARRY R
PAULUS RANDY W
POREMBA EDWARD T
RAE CHARLOTIE
RAPLEY KATHLEEN G
ROMICK LAURA
RYDMAN DONALD WESLEY
SCHILL DAN J
SCHNEE ROXANN M
SHADE DAVID ARLIN
SHAMY DAVID J
SIMON MICHAEL K
SMITH PAUL H
SNODGRASS JERRY L
THOMAS DON & MARY FAMILY TRUST
THOMAS DON & MARY FAMILY TRUST

R7689000030
R7689000440
R7689000230
R7689000310
R7689000250
R7689000360
R7689000020
R7689000510
R7689000270
R7689000450
R7689000110
R7689000330
R7689000460
R7689000500
R7689000050
R7689000120
R7689000132
R7689000055
R7689000200
R7689000400
R7689000560
R7689000430
R7689000380
R7689000290
R7689000530

Per Parcel Cost

1$12,355.78
i $12,355 .78
1$12,355.78
$12,355 .78
$12,355 .78
$12,355.78
$12,355 .78
$12,355.78
$12,355 .78
$12,355.78
$12,355.78
$12,355.78
1$12,355 .78
$12,355 .78
$12,355 .78
$12,355 .78
·$12,355 .78
$12,355 .78
$12,355 .78
$12,355 .78

Property Address

City, State Zip

11067 N CULDESAC WAY
11034 N CULDESAC WAY
10235 W CAYUSE LN
11068 N CULDESAC WAY
11026 N CULDESAC WAY
10976 N CULDESAC WAY

BOISE, ID 83714-0000
BOISE, ID 83714-0000

9902 W PRAIRIE RD
9897 W LARIAT ST
10102 W CAYUSE LN
10251 W CAYUSE LN
11028 N RUNWAY DR
I10158 W PRAIRIE RD
11029 N RUNWAY DR
11036 N RUNWAY DR
9837 W PRAIRIE RD
10159 W PRAIRIE RD
10062 W CAYUSE LN
10236 W PRAIRIE RD
10061 W CAYUSE LN
9975 W PRAIRIE RD
/11001 N RUNWAY DR
11145 N CULDESAC WAY
9974 W CAYUSE LN
10955 N RUNWAY DR
10101 W CAYUSE LN
10030 W PRAIRIE RD
11165 N CULDESAC WAY
11154 N CULDESAC WAY
10000 W PRAIRIE RD
19780 W PRAIRIE RD

$12,355 .78
$12,355.78
$12,355.78

10988 N RUNWAY DR
9951 W LARIAT ST
10357 W PRAIRIE RD

$12,355.78
$12,355.78
,$12,355.78

10166 W CAYUSE LN
9903 W PRAIRIE RD
9997 W CAYUSE LN

R7689000520
R7689000420
R7689000350

$12,355 .78
$12,355.78

rs12,355.78

R7689000140
R7689000300
R7689000075
R7689000340

$12,355 .78
$12,355 .78
$12,355 .78
$12,355 .78

10027 W CAYUSE LN
/10455 W PRAIRIE RD
10028 W CAYUSE LN
I11130 N CULDESAC WAY
8999 W PRAIRIE RD
9950 W PRAIRIE RD
9998 W CAYUSE LN

R7689000090

$12,355 .78

R7689000190
R7689000005

$12,355 .78
$12,355 .78
$12,355.78
$12,355 .78
$12,355 .78
$12,355 .78

9864 W PRAIRIE RD
9786 W PRAIRIE RD
10374 W PRAIRIE RD
9951 W PRAIRIE RD
10029 W PRAIRIE RD
10230 W CAYUSE LN
10237 W PRAIRIE RD

$12,355 .78
$12,355 .78
$12,355.78

9601 W PRAIRIE RD
10082 W PRAIRIE RD
10294 W PRAIRIE RD

THORNTON ALFRED

R7689000280
R7689000260
R7689000390
R7689000240
R7689000320

TIPTON SHARON DIANE
ZEHNER MIKE W

R7689000040
R7689000015

, BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
•BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
!BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
' BOISE, ID 83714-0000
BOISE, ID 83714-9790
BOISE, ID 83714-0000
,BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
I BOISE, ID 83714-0000

IBOISE, ID 83714-0000
BOISE, ID
' BOISE, ID
BOISE, ID
BOISE, ID

83714-0000
83714-0000
83714-0000
83714-0000

BOISE, ID 83714-0000
I BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
1 BOISE, ID 83714-0000
BOISE, ID
BOISE, ID
BOISE, ID
BOISE, ID

83714-0000
83714-0000
83714-0000
83714-0000

BOISE, ID 83714-0000

~ !~, ID 83714-0000
·--- ~

. ID
BOISE, ID
BOISE, ID
BOISE, ID
BOISE, ID

83714-0000
83714-0000
83714-0000
83714-0000
83714-0000

---

BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
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Sage Acres LID Member and Cost Per Parcel Summary
Roll No Primarv Owner
1
SIMON MICHAEL K
2
3

ZEHNER MIKE W
HAGERMAN BLAIR ROBERT SR

4

EDWARDS MICHAEL T

5

TIPTON SHARON DIANE

6

JOHNSON BERYL

7

MASSIE HUGHE

12
13

SCHILL DAN J
CROSBY CURTIS DUFFY
SHADE DAVID ARLIN
BACA ANTHONY J
HIGHTOWER LYNN SHARON
JOHNSON CRAIG L

14
15

JONES ALICE J
ROMICK LAURA

•
16

CARON STEVE R

17

CAPPS VIRGINIA K

18
19

BAIN JOSEPH W
CONNER JEFFERY T

20
21

SHAMY DAVID J
MAYES ROBERT C

22
FELLOWS MICHELLE
23
THOMAS DON & MARY FAMILY TRUST
24
FULLER MARY RAE
25
SNODGRASS JERRY L
26
HAWKINS MICHAEL A
27
SMITH PAUL H
28
OVERHOLSER LARRY R
29
RYDMAN DONALD WESLEY
30
FRANCA JOSE L
.THORNTON ALFRED
HOFFMAN JEANETIE
SCHNEE ROXANN M
34
RAPLEY KATHLEEN G
35
GODFREY ALLEN W &
CURFMAN LARRY K
36
37
ORTON KENDALL W
38
THOMAS DON & MARY FAMILY TRUST
39
MCCULLOCH GREGG H &
40
DUNN JACKA
41
RAE CHARLOTIE
42
NELSON BRIAN LEWIS
43
ELLIOTI LAURA K
44
HEILMAN MARK
45
HULL CHRISTOPHER B
46
DECHAMBEAU DANA R
47
BERRY CHRISTOPHER
48
JENSEN JACK R
49
HALE LANCED
POREMBA EDWARD T
50 51 •
PAULUS RANDY W
52 ·
CROSS STEVEN D
MILLER VALERIE P
53

Leaal 1
LOT 1 BLK 1
PAR #3056 OF NW4NW4
LOT 2 BLK 1 SAGE ACRES
LOT 3 BLK 1
PAR #3006 OF NW4NW4
LOT 4 BLK 1
PAR #2486 OF N2NW4
LOT 5 BLK 1
PAR #2466 OF NE4NW4
LOT6 BLK 1
PAR #2446 OF NE4NW4
PAR #0055 OF LOT 7 BLK 1
PAR #2436 OF NE4NW4
PAR #0075 OF LOTS 7/8 BLK 1
LOT 9 BLK 1
LOT 10 BLK 1
LOT 11 BLK 1
LOT 12 BLK 1
LOT 13 BLK 1
PAR #2426 OF NE4NW4
LOT 14 BLK 1 SAGE ACRES
LOT 15 BLK 1
PAR #2405 OF NE4NW4
LOT 16 BLK 1
PAR #2996 OF NE4NW4
LOT 17 BLK 1
PAR #2983 OF NE4NW4
LOT 18 BLK 1
LOT 19 BLK 1
PAR #2936 OF NE4NW4
LOT 20 BLK 1
LOT 21 BLK 1
PAR #2916 OF NE4NW4
PAR #2905 OF NE4NW4
LOT 1 BLK 2
LOT 2 BLK 2
LOT3 BLK 2
LOT 4 BLK 2
LOT 5 BL 2
LOT6 BLK2
LOT 7 BLK 2
LOT 8 BLK 2
LOT 9 BLK 2
LOT 10 BLK 2
LOT 11 BLK 2
LOT 12 BLK 2
LOT 13 BLK 2
LOT 14 BLK 2
LOT 15 BLK 2
LOT 16 BLK 2
LOT 17 BLK2
LOT 18 BLK 2
LOT 19 BLK 2
LOT 1 BLK 3
LOT2 BLK 3
LOT3 BLK3
LOT 4 BLK 3
LOTS BLK3
PAR #0482 OF NW4NW4
LOT 2 BLK 4
LOT 3 BLK 4
LOT 4 BLK4
LOT 5 BLK 4
LOT 6 BLK 4
LOT2 BLK 5
LOT 3 BLK 5

Leaal 2
SAGE ACRES RANCHETIES
ADJ TO LOT 1 BLK 1
RANCHETIES & PAR ADJ N'LY
SAGE ACRES RANCHETIES
ADJ TO LOT 3 BLK 1
SAGE ACRES RANCHETIES
ADJ TO LOT 4 BLK 1
SAGE ACRES RANCHETIES
ADJ TO LOT 5 BLK 1
SAGE ACRES RANCHETIES
ADJ TO LOT 6 BLK 1
SAGE ACRES RANCHETIES
ADJ TO LOT 7 BLK 1
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
ADJ TO LOT 13 BLK 1
RANCHETIES & POR NE4NW4 N'L Y
SAGE ACRES RANCHETIES
ADJ TO LOT 15 BLK 1
SAGE ACRES RANCHETIES
ADJ TO LOT 16 BLK 1
SAGE ACRES RANCHETIES
ADJ TO LOT 17 BLK 1
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
ADJ TO LOT 19 BLK 1
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
ADJ TO LOT 20 BLK 1
ADJ TO LOT 21 BLK 1
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SEC 11 4N 1 E & LOT 1 BLK 4
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES

Property Address
10374 W PRAIRIE RD

City, State Zia
BOISE ID 83714-0000

10294 W PRAIRIE RD
10236 W PRAIRIE RD

BOISE ID 83714-0000
BOISE ID 83714-0000

10158 W PRAIRIE RD

BOISE ID 83714-0000

10082 W PRAIRIE RD

BOISE ID 83714-0000

10030 W PRAIRIE RD

BOISE ID 83714-0000

10000 W PRAIRIE RD

BOISE ID 83714-0000

9950 W PRAIRIE RD
9902 W PRAIRIE RD
9864 W PRAIRIE RD
11067 N CULDESAC WAY
11145 N CULDESAC WAY
11165 N CULDESAC WAY

BOISE
BOISE
BOISE
BOISE
BOISE
BOISE

11154 N CULDESAC WAY
11130 N CULDESAC WAY

BOISE ID 83714-0000
BOISE ID 83714-0000

ID
ID
ID
ID
ID
ID

83714-0000
83714-0000
83714-0000
83714-0000
83714-0000
83714-0000

11026 N CULDESAC WAY

BOISE ID 83714-0000

11068 N CULDESAC WAY

BOISE ID 83714-0000

11034 N CULDESAC WAY
10976 N CULDESAC WAY
N HORSESHOE BEND RD
9786 W PRAIRIE RD
9780 W PRAIRIE RD

BOISE
BOISE
BOISE
BOISE
BOISE

ID
ID
ID
ID
ID

11036 N RUNWAY DR
10237 W PRAIRIE RD
10159 W PRAIRIE RD
10029 W PRAIRIE RD
9975 W PRAIRIE RD
9951 W PRAIRIE RD
9903 W PRAIRIE RD
8999 W PRAIRIE RD
9837 W PRAIRIE RD
9601 W PRAIRIE RD
9974 W CAYUSE LN
9998 W CAYUSE LN
10028 W CAYUSE LN
10062 W CAYUSE LN
10102 W CAYUSE LN
10166 W CAYUSE LN
10230 W CAYUSE LN
10988 N RUNWAY DR
11028 N RUNWAY DR
10455 W PRAIRIE RD
10357 W PRAIRIE RD
11029 N RUNWAY DR
11001 N RUNWAY DR
10955 N RUNWAY DR
10251 W CAYUSE LN
10235 W CAYUSE LN
10101 W CAYUSE LN
10061 W CAYUSE LN
10027 W CAYUSE LN
9997 W CAYUSE LN
9897 W LARIAT ST
9951 W LARIAT ST

BOISE
BOISE
BOISE
BOISE
BOISE
BOISE
BOISE
BOISE
BOISE
BOISE
BOISE
BOISE
BOISE,
BOISE
BOISE
BOISE
BOISE
BOISE
BOISE
BOISE
BOISE
BOISE
BOISE
BOISE
BOISE
BOISE
BOISE
BOISE
BOISE
BOISE
BOISE
BOISE

ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 83714-9790
ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 83714-0000

83714-0000
83714-0000
83714-0000
83714-0000
83714-0000

Parcel Number
R7689000005
S051 1223056
R7689000015
R7689000020
S051 1223006
R7689000030
S0511212486
R7689000040
S0511212466
R7689000050
S0511212446
R7689000055
S0511212436
R7689000075
R7689000080
R7689000090
R7689000100
R768900011 O
R7689000120
S0511212426
R7689000132
R7689000140
S0511212405
R7689000150
S0511212996
R7689000160
S0511212983
R7689000172
R7689000180
S0511212936
R7689000190
R7689000200
S0511212916
S0511212905
R7689000230
R7689000240
R7689000250
R7689000260
R7689000270
R7689000280
R7689000290
R7689000300
R7689000310
R7689000320
R7689000330
R7689000340
R7689000350
R7689000360
R7689000370
R7689000380
R7689000390
R7689000400
R7689000410
R7689000420
R7689000430
R7689000440
R7689000450
R7689000460
R7689000482
R7689000490
R7689000500
R7689000510
R7689000520
R7689000530
R7689000550
R7689000560

Per Lot Assessment
1s12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12
$12
$12
$12
$12
$12

355.78
355.78
355.78
355.78
355.78
355.78

$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12
$12
$12
$12
$12

355.78
355.78
355.78
355.78
355.78

$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12,355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
$12 355.78
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LEGAL NOTICE SUMMARY OF ORDINAN<

Ord 809

Attention:~~
ADA COUNTY COMMISSIONERS / LEGAL
200 W FRONT ST
BOISE, ID 837027300

LEGAL NOTICE
SUMMARY OF
ORDINANCE NO. 809
AN ORDINANCE Of ADA COUNTY, IDAHO, APPROVfNG AND CONFIRMING THE ASSESSMENT ROLL OF LOCAL IMPROVEMENT DISTRICT NO.
1101; LEWING ASSESSMENTS AGAINST THE PROPERTY SHOWN ON
THE ASSESSMENT ROLL; PROVIDING FOR THE PAYMENT OF ASSESSMENTS IN INSTALLMENTS; PROVIDING FOR OTHER MATIERS RELATING
TO THE CONFIRMATION OF LOCAL IMPROVEMENT DISTRICT ASSESSMENTS; AND PROVIDING AN EFFECTIVE DATE
A summary of the principal provisions of Ordinance No. 809 of Ada
County, Idaho, adopted on August 13, 2013, is as follows:
Section 1: finds and determines that each lot, tract, parcel, and other
prnpertv included within Local Improvement District No. 1101 ("LI.D.
No. 1101') will be specially benefited by the improvements within L.I.D.
No. 1101.
Section 2: Confirms the Assessment Roll for L.I.D. No. 1101.
Section 3: Finds that each property assessed within L.I.D. No. 1101 is
benefited to the amount of the assessment thereon.
Section 4: Provides for filing of the certified Assessment Roll with the
County Recorder, provides tliat the assessments shall be a lien on the
property assessed, and provides for mailed notice of assessments.
Section 5: Provides for payment of assessments either within thirty
days or in installments over ten years.
Section 6: Provides for establishment of an Installment Docket for
L.I.D. No. 1101.
Section 7: Provides appeal procedure.
Section 8: Ratifies prior proceedings.
Section 9: Provides for severability.
Section 10: Provides for publication and effective date.
The full text of Ordinance No. 809 is available at the office of the County Clerk, at the Ada County Courthouse, and will be provided to any citizen u_pon personal request during_ normal office hours.
DATED this 13th day of August, 2013.
ADA COUNTY IDAHO
By /s/ David L Case, Chairman, Board of County Commissioners
ATIEST: /s/ Christopher D. Rich, County Clerk

CERTiFICATION OF COUNTY ATTORNEY
I, the undersigned Attorney for and legal advisor to Ada County, Idaho,
hereby certify that I have read the attached summary of Ordinance No.
809 of Ada County and that the same is true and complete and provides
adeguate notice to the public of the contents of said Ordinance.
DATED this 13th day of August, 2013.
/s/ Theodore Argyle, Attorney
Pub.Aug. 19, 2013
~~--~-----~~----~~0000624479-01

Amount

Cols

Lines
52

JANICE HILDRETH, being duly
sworn, deposes and says: That she
is the Principal Clerk of The Idaho
Statesman, a daily newspaper
printed and published at Boise, Ada
County, State of Idaho, and having a
general circulation therein, and which
said newspaper has been
continuously and uninterruptedly
published in said County during a
period of twelve consecutive months
prior to the first publication of the
notice, a copy of which is attached
hereto: that said notice was ublished
in The Idaho Statesman, in
conformity with Section 60-108,
Idaho Code, as amended, for:

Insertions
Beginning issue of: 0811912013
08/19/2013
Ending issue of: - - - - .·~

~

~

STATE OF IDAHO)

.ss
COUNTY OF ADA)
On this 11th day of September in the
year of 2013 before me, a Motary
Public, personally appeared before
me Janice Hildreth known or
identified to me to be the person
whose name subscribed to the within
instrument, and being by first duly
sworn, declared that the statements
therein are true, and
acknowledged to me that she

exeil~LJ@_M~L
Notary Public FOR Idaho
Residing at: Boise, Idaho
My Commission expires:

L / 0~ ?.of. (
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Ada County, Idaho

LOCAL IMPROVEMENT DISTRICT NO. 1101

NOTICE OF COUNTY RECORDER
AND

CONFIRMATION OF ASSESSMENTS
NOTICE IS HEREBY GIVEN, pursuant to Section 50-1715, Idaho Code, that on the 13111
day of August, 2013, the Ada County Board of Commissioners, adopted Ordinance No. 809,
confirming the Assessment Roll and the assessments of property within the following descn'bed
boundaries of Local Improvement District No. 1101:
A parcel of land being a portion of Sage Acres Ranchettes Subdivision, Book 17
of Plats, at Pages 1093 and 1094, and as shown on Records of Survey Numbers
2263, 2988, 3277, and 7669, all recorded in the Ada County Recorder's office,
situated in the West Yz of Section 11, Township 4 North, Range 1 East, Boise
Meridian, Ada County, Idaho,

Attached to this Notice is a 1rue and conect copy of Ordinance No. 809, adopted by the Ada County
Board of Commissioners on August 13, 2013, and a true and correct copy of the final, confinned
Assessment Roll for Local Improvement District No. 1101.
Receipt of this notice and the attached Ordinance and Assessment Roll is hereby
acknowledged, and the same was recorded as Instrument No. 1130'13"1'¥1:. Records of Ada
County, Idaho, on August
2013.
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..
ORDINANCE NO. 809

Ml •111111111••

AN ORDINANCE OP ADA COUNTY, IDAHO, APPROVING AND CONFIRMING 111B
ASSESSMENT ROIL OP LOCAL IMPROVEMENT DISTRICT NO, 1101; LEVYING
ASSESSMENTS AGAINST nm PROPERTY SHOWN ON nm ASSESSMBNT ROLL;
PROVIDING FOR THE PAYMENT OF ASSESSMENTS IN INSTAILMENTS; PROVIDING
FOR OTHER MATl'BRS RELATING TO THE CONFIRMATION OP LOCAL
IMPROVEMENT DISTRICT ASSBSSMBNTS; AND PROVIDING AN BFFBCTIVB DATE

·
WHP.RBAS, Ada County, Idaho (the "County"). ii a duly formed and alsdna couoty
punuint 1D the laws and Comdtudon of the S1ate ofldabo IDd is authorbed by Cbapts 17, Title
50, ldabo Code, 1D mam local impovanmt districts within the County, 1D make improvemm1s,
and to levy the cost of the same against the lots md parcels of land included therein; and

WHEREAS, tbe County, by Ordinance No. 780, adopted by the County Boud of
Commissioners (the "Bomd") OD May 10, 2011,· duly cffllted Local Improvement District No.
1101 ("LI.D. No. 1101 ") for the purpose of construction and installation of water lmprowments;
and

WHEREAS, sak1 improwments have been ooastructec1 and installed. and, ia accordance
widi tbe pnmsiom of Section 50-1712, Idaho Code, the Board has received a duly certifiad
Engineer's Repo.rt showing in detail the total cost and expense3 of L.1.D. No. 1101 and the
amounta payable tivm assessments, and coutaiuing a pnsliminar)' assossment roll; 1111d

WHEREAS, notice of time and place of hearing on the final assessment roll was duly and
replarly given by publication thereof and by mailina to all owners of property subj~ to
IIICIIIDellt witbin LLD. No. 1101 within the time and in the manner requlrecl by law, and the
bearing WIS duly and mgularl), held, pursuant to such notice, at the time and pJaca fixed for said
lariD& OD July 30, 2013; and
WHP.RBAS, at said hearing the Board considmed all protests and objections to the
uaessmmt roll and all evidence presented, and the Board now desires to confmn the assessment
roll, to provide for the levy and collection of assessments, and to provide for the payment of
18seasmen11 in installments.
I

.
NOW, THEREFORE, BB IT ORDAINED BY
COMMISSIONERS OP ADA COUNTY, IDAHO,• follows:

Seetion t;

nm

BOARD OP COUNTY

FINDINGS
'

The Bomd hereby finds and determines that each lot, tract, pareel, and other property
included within LI.D. No. 1101 will be specially benefited by the improvements witbin L.LD.
No. 1101, as specitled in the Resolution of Intention hmetofore adoptad and by the ordinance
creating LI.D. No. 1101, the same being Ordimmce N~. 780, adopted on May 10, 2011.
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CONPIRMATION OP ASSBSSMBNT ROLL

Sedlpp 2:

Tha .Asa8mont Roll and tho 111ameats oomainecl theroiil, for W.D. No. 1101, a CCJP1
of which Assessment Roll u finally approved by the Board is IIDDmtcd hereto as Exhibit "A" and
by mbrmce made a part hereof, me hereby approved 111d oonftnncd in all reapects. No single
uaeasment bas, been incnued ID an amount sn,ater than twenty percc,nt (20%) of the amount of
tbe ISIClllllCl1t as set forth in the Notice of Hmriug.

ll!di• 3;

PROPERTY AFPBCTBD; LEVY OP ASSESSMENTS

Except~ the atalt mlected in the final AJRUiilellt I.oil, IS adopted by tbil Onfiname,
all pvtats against the Aaamcat Roll am hmby mnalecl. Each lot, trlGt, parcel, or odm
property shown upon llid Alsessment Roll i,s hereby found to be benefited to the amount of the
UIOlllll&lll lovied thereon; and there is hereby levied and aslCSSCld against each lot, tract, pan,c,1
of land, and other property, u • forth 111d delon'bed in llllid Assesmient Roll, the amount set
forth against each such lot, tract. pan,el of land, and other property IS it appears on said
AIICssmeDt Roll.

Sectlpp'4;

CBR.TIFICATION OF ASSBSSMENT I.OU; LIEN OP ASSBSSMENTS

~'"'"°"

lmmectiarely upon tbe JIIIIIIID of this
the County au sball cerdf1 and file
the conformed Alaeument I.oil with the County nwurer and shall file with the Reconler of
Ada County, Idaho, a notice which shall contain the date of adopdon of this Ordinance and a
description of the boundaries of L.LD. No. 1101. The Assessment Roll and the asrmeats
made by this Ordinance shall bo a lien upon tho p1ope.rty aasessed iom and after the date or
n,cording of such notice. 1be County Treasurer shall also, immediately upon JJUIIIP of this
OnHmmce, mail a polfClrCI or lettm' to each J10PC1t7 owner aasessed at his or 1111' post office
addmla, if known. or, If 1lllmOWD, to the poat o8lce at BaaJo. Idaho, 8lating the ~ IIIIOUDt of
bis or 1111' mnsment plus tbl substala of the fllllll of payment of die same as set bib in this
Oadhuoe. AD atlidmt of niling the tbregoiag notioo lball be filed in the ot1b ofthD County
Tleuulw.
'

8ectlop 5;

DUB DATB OF.ASSBSSMEN'l'S; PAYMENT IN INSTALLMENTS

Said assessmcD1S shall become due and payable to the County Tieasum" within thirty (30)
days ftom the "8to of adoption of this Ontinara. Any property owner who a not paid bis or
bcr 111D1111CDt in full within aid thirty (30) day period sblll be conclusively presumed to have
dlOlm to pay tho 111DO in twenty (20) IIIDUII imtallments. 1be first of which abaU baoomc clue
and payable uae (1) year &om the dale of1be ale of a bond. with a lib payment due on tho IIDID
day of eaoh ya thereafter until tho full ~ of the uBeSsmeat, with intm'est due thmeon,
shall be paid ID full. Assessments that are flna)nced ·shall be increued by ten permit to provide
for a reaerve fund 811d shall be ulCllcd a proportionate shanl of the bond issuance oosts.
AssesllDClltl paid ID installments shall bear inteJest on the whole unpaid l1DD from the date of
adoption of this Ontimmce. Tho rate of interest such installments sball bear is hereby fixed u the
11111s of iutaest ~ tbe U.D. No. 1101 Baada. If 811)' iDs1aDmmt is not paid within iwmty (20)
ORDINANCE N0. 809- Page 2
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days from its due date, the same shall become delinquent, and the CoUDty Treasurer sbaD add a
penalty of two pc,rcent (2%) tbcnon. IDstallmeD1s may be piepaid in tho manner provided by
Section S0-1715, Idaho Code.

lfdio• §J

INSTALLMENT DOCKET

The County Treasurer shall, upon passage of this Ordinance, establish a Local
Improvement Installment Docket for LLD. No. 1101 as provided in Section S0-1717, Idaho

Code.

'

!fetlo• 7:

APPEAL PROCEDURE

.

,• ~ '

The confumation of the Assessaient. Roll '·for LJ.D. No. 1101 hcRin made is a final
datermination of the regularity, validity, and conectnesa of said Assessment Roll, of each
assessment contained therein, and of the amount levied on each lot or parcel of land or other
property within L.1.D. No. 1101, subject to the right of appeal as set forth in Idaho Code Section
S0-1718. Appeal may be made by filing within thirty (30) days from the date ofpubliealion of
this OrdiDn:e written notice of appeal with the County Clerk and with the Clerk of the District
Court of Ada County in the DUIIIDel' provided by Section S0-1718, Idaho Code. After said thirty
(30) clay appeal period bas nm, no one shall have any cause or right of action to contest the
legality, formality, or regularity of any assessment.

ltFJlop·B:

RATIFICATION OF PROCEEDINGS

All proceedings heretofore had in connection with the creation of LJ.D. No. 1101, die
pepmation and adoption of said Assessment Roll, the hearing thmeon, and the pviDg of notice
of said hearing on said Assessment Rqll, are haby in all respects ratified, approved, and

ccmfbmed.

lsdtP 9;

SEVERABILITY

'
..
If any section, paragraph, clause or pmyislmi. of this Ordinance shall be held to be invalid
or unmforceable for any reason, the invalidity Ior unenfcm:cability of each section, paragraph,
clause, or provision shall in no manner atfect any n,mmning provision of this OrdJnance.

lldn 18;

PUBUCATION AND EFFBCTIVB DATE

This Ordinance, or a summary thmeof, shall be published in one (1) issue of the official

uwspaper of the County, and shall take effocl immediately upon its pasaage, approval, and
publication,

ORDINANCE NO. 809 • Page 3

a.-'adllaw\1013\w116• 1111. . IVll llr 11d 1101 . . .1.dllo

•

'

·:.

'

.

,, I

I

000184

•

I . "

•
. ·:· •., :
•

I

ADOPTED this 13111 day of August. 20ti ·
Board of Ada County Commlalonen

Br.

~£~-

By:

Mlflff

By:

A'ITEST:

~~c.t

•

I

PUBUSHED: _ _ _ _ __
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TECHNICAL MEMORANDUM
DATE:

July 17, 2013

TO:

Dave Logan ,1~da County Opera tions Supervisor
Angela Gilman . P.E . Ada County Engineer

FROM:

Cathy Cooper, P.E.

RE:

Engineer's Report . Local Improvement District 1101. Sage Acres Water System
Improvements

BACKGROUND
The purpose of the LID was to provide municipal water supply to the homes within the Sage
Acres development that were included in the LID The water system improvements proiect
constructed distribution piping. a pump station , and all associated appurtenances 1n order to
provide water su pply from Eagle Water Company in accordance with Idaho Department of
Environmental Quality (IDEQ) regulations . As individual homes choose to connect to the nowavailable water system, they will have domestic and irrigation flows available. In addition , all
homes in the LID have fire protection water supply available .

Tt1e boundaries of Local Improvement District No. 1101 are as shown in Figure 1. The 53
shaded parcels are included in the LID

-

£,. "" ,l f•.'llf ·. l,ll •

~ ·

Figure i - Local Improvement District No 1101
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Eagle Water Company was contracted with the LID to provide construction of the
improvements. Substantial cornpletfon of the Improvements was reached on April 2, 2013 with
final completion reached on April 16, 2013.

COSTS
PreHninary coata were provided by Ada County Staff on July 11, 2013, and are shown in the
following table. Total coats are $854,856.48. We understand that there will be some
adjustment to these coa18 when the final Interest rates are determined.

.-

.

Table 1. LID No. 1101, Coa1B for Sage Acres Water System Improvements
·-- - ...
·--- -· · .- ·- i
I
mary a of July 11. ZOU
. .AcresUD
- .• I
- ·· .
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Suallt NonfMat
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$
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- -·---~
. ----

s pi;ncx,

Ml CountyT,.....,

'IDrAL 1A51 COST

-. .

I

i

~----- u--.a

- . --·.. I-·---

We recommer.td that the coats be apDt evenly between the 53 lots that wlll beneflt from the water
system Improvements. Each lot Is equally benefttted and has access to the same water
services - lncludlng domestic, lntgatlon, and fire protection water supply. Water service for
each lot will meet the same Idaho Department of Environmental Quality rules and regulations.
This even cost split results In a preliminary assessment of $12,355.78 for each of the 53 Iota.
The assessment roll ls Included on the following page.
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Table
Z,
Sap Aa'II UD Mlmblr and COit Per Parcel SUmm11Y
"
I
• .
I
•
· 1 • •
I

I

I

I
I..... _ ...
... - --- .
-·--- -··----·-·----- -----·----·---·-----·
r-,
....
.,...
•
.,
...
,__
- --- -·---··--·- . u ..---- --- - ·-- ..- - - - · - - - · - TIIIIIC..

LI) . . . . . (""9ry Olnrl

BACA ANTHONY J
BAIN JOSEPH W
BERRY otRISTOPHER
CAPPS VIRGINIA It
CMONSTMR
CONNER JEFRRY T
CROSBY CURTIS DUFFY
CROSSSTMND
CURFMAN 1N111Y It
DECHAMBEAU DMA R
DUNN.JACKA
EDWARDS MICHAEL T
EWOTTLAUIIAK
FEu.ow5 MICHEL1E
FRANCA JOSE L
FULLERMMYW
GODFREY AU.EN WA
IWSERMAN BLAIR ROBERT 5a
HALEIMaD
HAWKINS MICHAEL A
HEILMANMMI
HIGHTOW£R LYNN SHAIION
HOfFMNf JEANETTE
HULL otRISTOPHER 8
JENSEN UDl. R
JOHNSON BERYL
JOHNSON CRAIG L
JDNESAUaJ
MASlilE HUGHE
MAYESROlmC
MCCULLOCH GREGG H A
MILLER VALERIE P
NELSON BRIAN LEWIS
ORTON IENEW.L W
OVERHOLSER LARRY R
PAUWS RANDY W
POREMBA EDWMD T
RAE CHARLOTTE

RAPLEY ICAllUEN G
IIOMICK LAURA
RYDMNt DONALD WESI.EY
SCHILLDANJ
SCHNEE ROXANN M
5HADE DAVID MUN
5HAMYDAVIDJ
SIMON MICHAEl. K
SMlntPAULH
SNODGRASS JERRY L
THOMAS DON A MARY F.WILY TRUST
THO~ DON A MMY MMILY TRUST
THORNTON ALFRED .
TIPTON SHARON DIANE
ZEHNER MIICE W

.............

R7UIID)100
R7188D00172
R16IIIICIOIM90
R7IBXl01&0
R7188D001IIO
R7188D001IO
R78ll8IIOCNlm
R7l8IIIOO&iO

R1IINCIIIOS10
R78IIIIOOG2
R1118DD0410

R7INGlOOSO
R18118COM40
R78al>G23D
R7188000,'110
R7l8I0002liO
R1ll80003IO
R7IBClOG20
R7W>id!i10

R71811IOGZTO
R1'IIIIOOCM50
R7611900D110
R1&ll!ICIOIBIO
R711191XXM10
R'11191XXl500
R761190000SO
R11118DD0120
R7U9000132

R76119DOCm5
R7l8lll002IIO
R'1&119CXNMOQ

R7l89rllm60
R1IIIICIOOG>
R76l9CIIIBIO
R7&ll90IIOZ90
R7lil9000530
R1l8IIOOlll520
R798IOOl)420

lt7689D00350
R7&89000140
R78IIODOIOO

R7aooocJ7&
R'16IIIXl1BIO

R'16ll90IJ009u
R76ll9000190
R788IOOCIOD5
R7IIIIICIOCJaO

R7181000Z60
117&89000390
~

RWJCDZO
R788IIIOCID40
R761!J000015

_____

Pw l'lln:II CClll
$tUM.7I
$12.355.71'
$1ll5!l71
5ll.3K71
$ll355.71
12JSS.71
,12-t§!i 71
,t~§§.78
$12.355.71
$12355..71
$1ll55.71
$2j lll.71
UL lll.71
11 1§§..71
$1 1§§. 71
112.M!l.71
1ll5571
:n:1.1;,;71
112.35§,71
'
112.ll!l,71
$1llK71
$:ll.355,71
512.355.71
"512.355.78
$12.355,71
512.155..78
$1l.355.71
$1l.355.71
$12.355.71
512.355.78
$12.355,71

su.i.g,79
5u.i.g,79
$tllB78
Ct:l.IB7I

~12.355.78
$1ll55..78
~ll.Wi..78
,llt§§.78
lll.H!l78
112355.71
i12.355.71
$12.355.71
i1..2.ll5. 71
112355,71
112.355.78
ill.HS.71
ill.15§,78
112.355,71
$1ll§§.78
il.Z.!55,71
ill355,78
,12.355,71

:i , ..

I

~

·-Allllraa
11D67 N CUI.DEMC WAY
12034N CULDESAC WAY
1CWS W CAYUSE LN
11D&IN CULDESAC WAY
1102& N CULDESAC WAY
1097& N CULDESAC WAY
9902 W PRAIRIE RD
!1197 W lAIUAT ST
10102 W CAYUSE LN
10251 W CAYUSE LN
uoza N RUNWAY DR
S0151W PMIRIE RD
UD29N RUNWAY DR
11036N RUNWAY DR
9137W PMIRIE RD
10159WPMIRIE RD
10062 W CAYUSE LN
1023fiWPMIRIE RD
10061 W CAYUSE LN
9975 W PRAIRIE RI>
1UJ02 N RUNWAY DR
111'5 N CULDESAC WAY
11974 W CAYUSE LN
10955 N RUNWAY DR
10101 W CAYUSE LN
10030W PRAIRIE RD
11165 N CULDESAC WAY
11154 N CULDESAC WAY
1IIOODW PRAIRIE RD
971D W PRAIRIE RD
UININ RUNWAY DR
NSI W LAIIIAT ST
10357WPMIRIERD
10166 W CAYUSE LN
9903 W PRAIRIE RD
9997 W CAYUSE LN
100Z7WCAYUSE LN
10ol55 W PMIRIE RD
1IXJ2I W CAYUSE LN
11130 N CULDESAC WAY
8999 W PRAIRIE RD
9950 W PRAIRIE RD
9991 W CAYUSE LN
9864 W PRAIRIE RD
!1786 W PRAIRIE RD
10374 W PRAIRIE IID
11951 W PRAIRIE RO
10029 W PRAIRIE RD
lOZJOW CAYUSE LN
I0237W PRAIIIIE RD
9601 W PRAIRIE RD
lOOIZ W PRAIRIE RD
102M W PRAIRIE RD

Cllv. . . . a.

IOIV. IDl3714-CDIO
BOISE. ID 13714-00IID
IOISE. ID 13714-CDIO
IVIIV ID 113714-00DD
IBDISE. ID 83714-00IID
IBDISE. ID 83714-0DIIO
BOISE ID 83714-00IID
BOISE ID 13714-CIJIIO
IOISE ID 113714-00DD
IOISE, ID 13714-0000
BOISE ID 13714-00IID
IIOISE. ID 13724-0000
BOISE. ID 13714-00IID
BOISE, ID 13714-0000
BD15E. IDl3714-9190
BOISE, ID 113714-0000
BOISE. ID 13714-00IID
BOISE. ID 13724-0000
BOISE. ID 13714-CIJIIO
IIIOISE. ID 113714-00DD
IIBV. ID 83714-0000
BOISE IDl3714-0DIIO
IOl5E IDB3714-00IID
BOISE ID 13714-0000
IICl5f'.. IDl3714-CDIO
IIIOISE. IDl3714-0DIIO
BOISE. ID 113714-00IID
BOISE. ID 113714-00IID
BOISE. ID 113714-00DD
BOISE. ID 13714-00IID
BOISE ID 13714-CIJIIO
BOISE ID 113714-0000
IOIW ID 13714-CXIOO
'lllHE ID 113714-00IID
8015E, ID 13714-CXIOO
aom.1D 13714-00IID
IIOll5E. ID 83714-CXIOO
BOISE. ID 13714-00IID
BOISE. ID 113714-0IIJIJ
BOISE. ID 13714-0000
aoia: 1013714-0000
BOISE. ID 13714-0DIIO
BOISE. ID 13714-CIJIIO
BOISE. ID 13714-CXIOO
BOISE. ID 13714-0000
BOISE. ID 113714-0000
BOIS£ ID 13714-0IIID
BOISE. ID 13714-00IID
IIOlll( ID 13714-0DIIO
BOISE, ID 13n4-0000
BOISE, ID 13714-CIJIIO
BOISE. ID 83714-00IID
BOISE, ID 13n4-0000
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RE

FEE

101044829

2001 HY l O PH 3: 57
WARRANTY DEED

FIRST .AMERICAN

FA-l4u'tl t-1i
For Value Received

Harris Hornes, LLC, a Limited Liability Company,

hereinafter referred to as Grantor, does hereby grant, bargain, sell, and convt:y unto
Charles S. Boyer and Karreen K. Boyer, Husband and Wife
hereinafter referred to as Grantee, whose current address is
-~ 9658
~t« W. Big Springs, Boise, JD 83703

·;) C.'

the following described premises, to-wit:
Lot i in Block 15 of BRENSON SUBDIVISION NO. 5, according to the Cfficial Plat
thereof, filed in Book 79 of Plats at Page 854 7 thr,~ugh 854 9, Records of Ada
County, Idaho.

To HAVE AND TO HOLD the said premises, with their appunenance~ unto the said Grantee, his heirs
and assigns forever. And the said Grantor does hereby covenant to and with the said Grantee, that Grantor is
the owner in fee simple of said premises; chat said premises are free from all encumbrances except current
years taxes, levies, and assessments, and except U.S. Patent reservations, restrictions, easements of record, and
easements visible upon the premises, and chat Grantor will warrant and defend !he same from all claims
whatsoever.

Dated:

May 8, 2001.

Harrif""");~s, LLC
~.:J~
Peter W, Harris, Member

BY:

'~-,

BY:

\.

··-

j

C~--

, ,

David f1cox, Member

.~\o
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~
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STATE OF IDAHO

•••

COUNTY OF Ada

IOA1\0

•,,,,,,,

ss.
)

On This 9th day of May, in the year 2001, before me, a Notary Public in and for said state, personally
appeared Peter W. Harris'aitd'f>tMfEfeox;
or'idcntlfitd to me to be the persons whose names are
subSl:rib~d. to ,~e.111ili~,i,\\ ~~tJU
.' as,Tho Membcrt:of the Limited Liability Company that executed the
h1strum.t:nt
t~_e_,p_:~SC) ·. ~, ,w_.
~~.t~.cl
~trullllin.t, 111\.1b,;Jlalf of said Limited Liability Company and
~~ !H"a1_ s. hLI
L;~:hiy C01'1Jl!1'1~ e,~fW~ the same.

kiiown

. "'··

,.

3
':ac~6~~~g~l'.~
i
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,tf../· .,

9~ ~-

_./r~
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·,

:··,..-~\,
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Cathy Cooper, P.E., pursuant to I.R.C.P. 7(d) and 56 and I.C. § 9-1406, declares:
1.

I am over the age of 18, and I am competent and willing to testify to the matters

set forth in this declaration.

2.

1 am a licensed Professional Engineer in the state of Idaho with over 20 years of

engineering experience. My technical expertise incl~ design of water system facilities (such
as booster pump stations, storage reservoirs, pipelines, and pressure reducing stations) and
optimization of water systems. 1 am currently a Principal Engineer and Managing Member of
SPF Water Engineering ("SPF''). A copy of my resume is attached to this declaration as .Exhibit
A
3.

I served as SPF's Project Manager and Principal-in-Charge for the Sage Acres

Water System Improvements Project ("Sage Acres Project''), which is the subject of the abovenamed Appellants' Notice of Appeal of Assessments ("Notice of Appealj filed September 18,
2013. Therefore, I have personal knowledge of the Sage Acres Project. I have also been
retained by Hawley Troxell Ennis & Hawley LLP to provide expert testimony regarding the
adequacy of the design and construction of the Sage Acres Project.
4.

I have reviewed the following documentation related to the Sage Acres Project

and this appeal:
a)

Sage Acres Contract. SPF began working with the Sage Acres Ranchettes
Homeowners Association ("Sage Acres HOA" or "the HOA") in 2007.
Documentation I have reviewed associated with this project includes the
following:
(I)

SPF Proposal/Scope of Work dated September 12, 2007;

(2)

Evaluation of Water System Alternatives Report for Sage Acres
dated February 20, 2008 (a true and correct copy of which is
attached as Exhibit B);

DECLARATJON OF CATHY COOPER, P.E. - 2
03304.0032.711'477S. I

000195

Fro1:SPF WATER ENGINEERS
,;

b)

e

#415 P. 003/009

208 383 4156

Eagle Water Company Contract. SPF began working on the Sage Acres
Project in July 2012. Documentation I have reviewed associated with this
project includes the following:
(1)

SPF Proposal/Scope of Worlc dated July 27, 2012;

(2)

Preliminary Engineering Report (..PER") Prepared by SPF dated
August 20, 2012;

(3)

Comment letter from Idaho Department ofEnvironmental Quality
("IDEQ") dated September 24, 2012;

(4)

Revised Preliminary Engineering Report (incorporating IDEQ
comments) dated September 27, 2012;

(5)

Design drawings dated August 22, 2012;

(6)

IDEQ Approval Letter-PER and Plans, dated September 28, 2012
(a true and correct copy of which is attached as Exhibit C);

(7)

Record Drawings (dated March 27, 2013) and as-built certification
(dated April 11, 2013);

(8)

Technical Memorandum "Fire Flows at Sage Acres Development"
dated June 7, 2013 (a true and correct copy of which is attached as
Exhibit D);

(9)

Eagle Fire Department Letter "Sage Acres Fire Flows" dated
August l, 2013;

(JO)

SPF Field Observation notes dated: October 5, 2012; October 11,
2012; October 17, 2012; October 25, 2012; October 30, 2012;
November 8, 2012; November 14, 2012; November 26, 2012;
December 13, 2012; January 23, 2013; February 1, 2013; March 6,
2013;

(11)

Information provided by Ada County Operations Group including:

(12)

(a)

Certificate of Completion from City of Eagle, dated April
18, 2013;

(b)

ACHD Plan Acceptance letter, dated October 19, 2012;

Inspection reports from Materials Testing & Inspection to Bruce
Krisko (Ada County Operations). Dates include: October 31,
2012; November 1, 2012; November 2, 2012; November 6, 2012;
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November7,20J2; November 8, 2012; November 9, 2012;
November 12, 2012; November 13, 2012; November 14, 2012;
November IS, 2012; November 19, 2012; November 20, 2012;
November 26, 2012; November 27, 2012; November 28, 2012;
November 29, 2012; December 3, 2012; December 4, 2012;
Decembers. 2012; December 12, 2012; December 13, 2012;
December 17, 2012
{13)

Technkal Memorandum - Engineer's Report, Local Improvement

District I J01, Sage Acres Water System improvements, dated July
17, 2013 {a true and com:ct copy of which is attached as Enlbit
E);

c)

5.

(14)

E-mail ftom Kevin Ryan, IDEQ Staff Engineer. dated April 11,
2013, Subject: Sage Acres - Record Docs, Substantial
Comp1etion;

()5)

E-mail from John Lee (United Water) to Dave Logan (Ada County
Operatiom). Subject: Sage Acre cost estimate, dated December 13,
2011.

Additional Documents Reviewed
(1)

Notice of County Recorder and Co'1finnation of Assessments,
dated August 13, 2013;

(2)

Legal Notice, Summary of Ordinance No. 809, dated August 19,
2013;

(3)

Notice of Appeal from Assessments, Case No. CV-OC-1316705,
dated September 18, 2013.

In response to reports of individual we)) issues from several homeowners within

the Sage Acres HOA, the HOA hired SPF Water Engineering to prepare an evaluation of
alternatives for connecting to existing public water systems. SPF's report evaluated connection
to nearby systems including Eagle Water Company, the City of Eagle, and United Water Idaho.

In addition, a brief summary ofhydrogeology beneath the Sage Acres site was included in the
evaluation. See Exhibit B.
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Construction of a stand-alone water system was not considered for several

reasons: (I) the proximity of existing public water systems to Sage Acres and the IDEQ's policy
to preferentially connect to existing water systems rather than create new water systems, and (2)

the known low productivity of aquifer zones underlying Sage Acres. A stand-alone system. even
if al]owed by IDEQ. wouJd have required multiple wells and a storage tank, making it more
expensive than connecting to an existing nearby system. See Exhibit B. Section 3.4.
7.

Sage Acres is located within Eagle Water Company's certificated area. Obtaining

service from the City of F.agle would have required annexation into the City, which was
undesirable to Sage Acres residents because of the higher taxes that they would be subject to as
part of the city. Service by United Water would have required a process through the Idaho

Public UtiJities Commission ("IPUC") to allow water service, and United Water has substantially
higher monthly water rates than F.agle Water Company. See Exhibit B.
8.

In light of these considerations, the Sage Acres HOA Board decided to move

ahead with the process of forming Loca1 Improvement District No. 1101, now commonly known
as Sage Acres Local Improvement District ("Sage Acres LID" or "the LID") for connection to
Eagle Water Company. The LID was sponsored through Ada County.
9.

Based on my experience. the Sage Acres water system improvements were

constructed for a surprisingly low cost Significant effort went into value engineering the design
to be as cost.effective as possible. Ada County and the LID considered and implemented a non-

typical construction approach (design-build versus typical design-bid-build) to save additional
dollars. County staff solicited a cost for the proposed water system improvements from Eagle
Water Company and United Water Idaho (as a cost check) prior to contracting with Eagle Water
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Company for the work. Eagle Water Company's price was $619,029 (with a $9,08S change
order during construction for a total price of $628, 1I 4}. The United Water price was higher than
Eagle Water Company's, but within the same range. Other available options, such as the City of
Eagle or individual weUs, would have been at a similar cost or more expensive. Additionally,
individual weJls would not have provided the fire protection benefits of a connected system.
JO.

Design and construction of the Sage Acres water delivery system complied with

all IDEQ requirements. See Exhibit C. The irrigation rates that were used in the design were
developed following a method provided by IDEQ through their applicable design file note (dated
November 30, 2006) and verified with typical Idaho Department of Water Resources (..IDWR")
standard irrigation application rates for any type of crop (9.0 gallons per minute ("gpm")/acre}.

Additionally, the Sage Acres design was based around providing pressure of 40 pounds per
square inch at the highest home site in Sage Acres and using the fuJJ range of IDEQ aJJowable
pressures. This meant the Sage Acres pumped zone could be kept within one pressure zone.
rather than creating two pressure zones, which helped keep costs low. The small demand pump
utilized in the system can provide between 9.5 and 14.3 gpm per connection if all homes in the
pumped zone connect to the water system (total flows in the range of 400 to 600 gpm), which is
substantially more water than is typically used by homes in the region. The design was approved
by IDEQ and has been successfully operating for more than a year.
11.

Ada CoW1ty and Materials Testing & Inspection ("MTI,.) provided inspection for

the project. Any issues that came up during construction were addressed by the project team,
and the project passed inspection.

DECLARATION OF CATHY COOPER, P.E. -6
03304.0032.?J J,4775.1

000199

From:SPF WATER ENGINEERS
•

12.

e

#415 P.007/009

208 383 4156

Fire flow testing was set up and conducted on July 31. 2013, in conjunction with,

and witnessed by, representatives of the Eagle Fire Department ("Eagle Fire"), who provided

written confinnation that they approved all fire hydrant locations and required fire flows for Sage
Acres. See Declaration of Bruce Krisko ("Krisko Dec."), Exhibit B. The fire flow test was set
up in a manner consistent with National Fire Protection Association ("NFPA") guidelines.
13.

I have seen no evidence supporting the allegation that Eagle Water Company

improperly substituted old and/or used parts and equipment for new parts and equipment To my
knowledge, the only used equipment utiliud in the Sage Acres Project was the standby
generator, which was specifically alJowed in Eagle Water Company's contract with the LID to
be used equipment (Section 12.4, "District will allow a 'USed backup generator in the pump

house on conditions that the generator passes a minimum two (2) hour load test."). See Krisko
Dec., Exhibit A
14.

Based on my personal observations and review of the above-listed documentation,

it is my opinion that Eagle Water Company engaged in proper and workmanlike construction
practices in constructing the Sage Acres Project. Eagle Water Company has extensive
experience instaHing water delivery systems. Additionally, MTI, an independent inspection
company, was hired by Ada County to inspect the construction practices and did in fact inspect
Eagle Water Company's water system installation during the construction process. The standard
in the industry is for construction practices to be inspected during the construction process, as
occurred here. In addition, the water system has been in operation for over a year at this time
with no issues reported. Any issues with poor construction typically show up within the first
year.
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Part of keeping the project costs down was placing the pipelines outside of paved

roadways but within the right-of-way area. so that repaving was not required. This inevitably
required working through landscaping features that homeowners had placed in the right-of-way
over the years. I was not aware of any work that exceeded the boundaries of the right--Of-way
area.

16.

I am aware of no evidence that the water system is not performing as

contemplated by the LID, Ada County, and Eagle Water Company. Eagle Water Company has
confirmed it has received no complaints about the water system.
17.

The Assessment for the project was prepared by taking all project costs provided

by the County (a total of$654,856.48) and dividing by the total number oflots in the LID (53),
resulting in $12,355.78 per lot. Several approaches to apportioning the cost were considered,
including (I) dividing costs by pumped zone versus non-pumped zone, (2) allocating costs based
on front footage of pipe per lot, and (3) an even cost split. The third option, an even cost split to
each lot, was selected because each lot is equally benefitted and has access to the same water
services including domestic, irrigation, and fire protection water supply. See Exhibit E, p. 2.

I declare under penalty of perjury pursuant to the law of the State of Idaho that the
foregoing is true and correct.
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CERTIFICATE OF SERVICE

1

I HEREBY CERTIFY that on this H~yofDecember, 2014, I caused to be served a
true copy of the foregoing DECLARATIONOF CATHY COOPER, P.E. by the method
indicated below, and addressed to each of the following:

Andrew T. Schoppe
THE LAW omCE OF ANDREWT. SCHOPPE PI.LC

950 W. Bannock Street, Suite 1100
Boise, Idaho 83702

[Attorneys/or Plaintiffe]

D ~- Mail, Postage Prepaid
liJ'Hand Delivered
D Overnight Mail
D E-mail: andrew@schoppelaw.com
D Telecopy: 208.392.1607
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Cathy Cooper, P.E.

Principal Engineer

Experience Summary
Cathy has over twenty years of consulting engineering experience and has participated in a
variety of design and environmental projects. Her work has focused on water system
analysis and water facility design (including pump stations, well houses, storage reservoirs,
pipelines, and water treatment plants), planning and construction management.

SPF Water Engineering, LLC - 2004 to present
Cathy is currently a Principal Engineer and the Managing Partner for SPF Water
Engineering.

MWH Americas, Inc. -1997 to 2004
In 1997 Cathy joined M\v'H Americas, Inc. (formerly Montgomery Watson) as a project
engineer. Cathy focused on pump station and water treatment plant design during her
tenure at MWH. She was an active member of the M\VH \Vater Knowledge Center,
developing M\VH signature designs for submerged low-pressure membranes and on-site
sodium h}pochlorite generation.

Morrison Knudsen Corporation, 1993 -1997
Cathy was a project engineer in Morrison Knudsen's roadway design group. She specialized
in design of storm drainage systems in addition to working directly in roadway design.
Catl1y's transportation design projects included urban and rural roadways, interstate
highways, and airport runway design.

Education
University of Washington
M.S., Civil/Environmental Engineering

University of Colorado at Boulder
B.S., Civil Engineering

Professional Certification
Professional Engineer
Idaho No. 9198, 1999
Washington No. 46009, 2009

EXHIBIT "A"
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Cathy Cooper, P.E.

Areas of Expertise
•

Analysis of existing water systems for optimization, problem resolution, or recommendations for
compliance with regulatory requirements

•

Design of water facilities including pump stations, well houses, reservoirs, pipelines, and treatment
facilities

•

Construction management services for water facility projects

•

Water treatment including large scale municipal membrane water treatment plant facilities and small scale
point-of-use and point-of entry systems

•

Project management of water facility design and construction

•

Permitting and regulatory compliance for water systems
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EVALUATION OF WATER SYSTEM ALTERNATIVES
FOR SAGE ACRES

Prepared for

Sage Acres
Jeff Conner
10976 Culdesac Way

Boise, ID 83714

Prepared by

SPF Water Engineering, LLC
600 East River Park Lane

Suite 105
Boise, ID 83706

February 20, 2008

~
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1. INTRODUCTION
Sage Acres is a subdivision with 57 homes located near the intersection of
Horseshoe Bend Road and Floating Feather Road. Sage Acres is not currently
served by a public water or sewer system. Each lot has an individual well and septic
system. However, in recent years some of the wells at the higher elevations In Sage
Acres have been reportedly experiencing declining water levels. As a result,
homeowners at Sage Acres are interested in the possibility of connecting to a nearby
public water system. This report evaluates the alternatives available to Sage Acres
for connection lo a public water system (PWS).

2. WATER DEMANDS
2.1.1. Domestic and Irrigation Demands

Estimated domestic and Irrigation demands for Sage Acres are summarized in Table
1. The irrigation demand estimates assume that 70-percent of each lot is Irrigable,
with SO-percent of the lots irrigating from the PWS - mostly those in the upper
elevations of the subdivision. The remaining lots are assumed to continue irrigating
from private wells. The average lot size at Sage Acres is approximately 1 acre.
The domestic demand estimates were calculated using the Idaho Department of
Environmental Quality's (DEQ's) demand equation with no Irrigated area. The
estimates are higher than typical design demands for the Boise area of 0.25 gpm per
connection for peak day and 0.5 gpm per connection for peak hour. However,
because there are only 57 connections at Sage Acres, peaking factors are expected
to be higher than for a larger system where demands are more widely distributed.
Therefore, the estimates from the DEQ equation were used as conservative
estimates of domestic demand.
If a booster pumping station is required at Sage Acres, the booster station will need
to be capable of pumping peak hour domestic plus irrigation demand to all homes
served by the booster station with the largest pump out of service (see Section 2.1.2
for discussion of fire flows).
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I

Demand
(gpm/connectJon)

Connections

Demand (gpm)

Domestic

0.6

57

34

Irrigation

4.1

29

Demand Type

Maximum Day

I
I

Total

119

153

Peak Hour
Domestic

1.3

57

74

Irrigation

8.3

29

241

Total

315

Table 1. Sage Acres Domestic and Irrigation Demand Estimates from
Public Water System.

2.1.2. Fire Flows

It is anticipated that a 1,500 gpm fire flow will be acceptable for Sage Acres. The
2003 and 2006 versions of the International Fire Code (IFC) require, for homes of
Type V-B (wood frame} construction, fire flow of 1,000 gpm for homes not exceeding
3,600 square feet. Note that square footage as referred to by the IFC includes all
area within the exterior walls and under the horizontal projection of the roof, which
typically includes garage areas. For buildings other than one and two-family
dwellings, or over 3,600 square feet, required fire flows start at 1,500 gpm and
increase with square footage. Some of the homes In Sage Acres are larger than
3,600 square feet. We believe It is fairly certain that the Eagle Fire Department
would approve a 1,500 gpm fire flow for Sage Acres.
If Sage Acres needs to install a booster pump station to provide fire flows, DEQ
requirements include that the booster pump station could provide maximum day plus
fire flows with the largest pump out of service. In addition, standby power must be
provided to support average day demand plus fire flows.
It is common for developments to request waivers from the local fire district for the
above items. We believe that Sage Acres. depending on the preference of the
Homeowners Association, could request the following waivers from the Eagle Fire
Department:
1. Fire flow of 1,000 gpm. This Is substantially more fire flow than Sage Acres
currently has available (none), and therefore Is a significant improvement from
existing conditions. We feel fairly certain the 1,500 gpm fire flow would be
approved, and there Is definite potential for the 1,000 gpm flow to be approved.
The Homeowners Association should evaluate their comfort level and the effects
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on individual homeowner's insurance rates with the different fire flows (1,500
gpm versus 1,000 gpm).
2. Request a waiver of fire flow redundancy. If fire flows are provided through a
booster pump station, a waiver for tire flow redundancy would mean that only
one large pump capable of providing fire flow would be Installed rather than
redundant (two) fire flow pumps being Installed. It Is common for fire
departments to waive this redundancy requirement. If the Eagle Fire Department
approves the waiver, Sage Acres will be required to notify all existing and
potential residents of fire-fighting capabilities at Sage Acres and the acceptance
of these capabilities by the Eagle Rre Department.
For the analysis in this report, 1,500 gpm fire flow has been assumed. For cost
estimating purposes, we have assumed that no redundant fire flow pump was
required. A standby power generator for any required booster pump stations was
included.

3. WATER SYSTEM ALTERNATIVES
There are three public water systems located in the vicinity of Sage Acres: the City of
Eagle, Eagle Water Company, and United Water Idaho. The map in Figure 1 shows
the nearest infrastructure for these three public water systems. Required new
infrastructure and Issues associated with connecting to each of these water systems
is discussed In the following sections.
Sage Acres Is currently located in Eagle Water Company's certificated area, and Just
East of the Eagle City Limit, which runs along Horseshoe Bend Road.
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3.1. City of Eagle

The City of Eagle currently has a 16-inch water main located approximately 2,000
feet north of the intersection of Horseshoe Bend Road and Floating Feather Road
that connects to the New City of Eagle Reservoir. The City of Eagle Is also currently
in negotiations to purchase Eagle Water Company. The chance of this sate going
through appears to be greater than 50 percent. However, the timing of completion of
the sale is unclear. It appears likely that one or more parties may file a lawsuit over
the sale, so closure could be several years (or more) away. If the City of Eagle
purchases Eagle Water Company, the City will connect the existing Eagle Water
Company lines to the new City Reservoir. Eagle Water Company has multiple water
mains immediately adjacent to Sage Acres.
3.1.1. Infrastructure Needs

3.1.1.1. Alternative

1-

City of Eagle (with purchase of Eagle Water Company}

The new City of Eagle Reservoir has a maximum water elevation of approximately
2,834 feet and an invert elevation of 2,804-feet. The reservoir could serve elevations
up to approximately 2,735 feet by gravity. The elevations of homes at Sage Acres
range from approximately 2,680 feet to 2,840 feet. In order to meet the minimum
pressure requirement of 40 psi at all service connections, a booster pumping station
will be needed to serve approximately 25 of the higher elevation lots (see Figure 2).
Approximately 6,600 feet of new pipe will be needed to serve all of the Sage Acres
lots. The estimated cost for this new infrastructure in shown in Table 2.
The booster station will need to provide domestic, irrigation, and fire flow demands
for those upper lots (approximately 1,740 gpm). The booster station is required to
have pumping redundancy for peak hour demand (domestic and Irrigation). The
booster station also must have redundant fire flow pumping capacity unless waived
by the fire department (see Section 2.1.2). An emergency generator would be
required.
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Item

Quantity

$/Unit

Total Cost

1,740 gpm Booster Pumping
Station with Standby Power

1

S300,000/each

$300,000

6,600 feet

$70/foot

$462,000

57

$1.200/connection

$68,000

12-inch Pipe
1

I

Service Lines
SUBTOTAL

$830,000

Engineering, Permitting,
Construction Management,
and Inspection (20%)

$166,000

Contingency and Omissions
(20%)

$166,000
$1,162,000

TOTAL

Table 2. Cost Estimate for City of Eagle Alternative 1 (with purchase of
Eagle Water Company)

3.1.1.2. Alternative

2 - City of Eagle {without purchase of Eagle Water Company)

If the City of Eagle does not purchase Eagle Water Company, additional piping will
be needed to connect to the City of Eagle. The nearest connection point that would
provide adequate fire flows is the 16-inch main from the new City of Eagle Reservoir.
Sage Acres would still be served by the City of Eagle Reservoir and the booster
pump station and piping needed in Alternative 1 would still be needed. However, an
additional 2,000 feet of pipe in Horseshoe Bend Road to the north of Sage Acres
would be needed to connect to the City of Eagle. The total cost for this alternative is
shown In Table 3.
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Item

Quantity

$/Unit

Total Cost

1,740 gpm Booster Pumping
Station with Standby Power

1

$300,000/each

$300,000

6,600 feet

$70/ft

$462,000

2,000 feet

$70/ft

$140,000

57

$1,200/connection

S68,000

112-inch Pipe
12-inch Pipe in Horseshoe
Bend Road
Service Lines
SUBTOTAL

$970,000

Engineering, Permitting,
Construction Management.
I and Inspection (20%)

I

1

I Contingency and Omissions

$194,000

$194,000

l (20%)

!

1

L20TAL

--

$1,358,000

Table 3. Cost Estimate for City of Eagle Alternative 2 (without purchase of
Eagle Water Company)

3.1.2. Connection Requirements
In order to connect to the City of Eagle, the City has indicated that Sage Acres will be
required to annex into the City. In addition, the City of Eagle will assess a fee for
each lot that connects to the system (see Table 4). A high percentage of homes In
Sage Acres would likely be required to hook up. The City of Eagle will not pay any of
the costs of the booster station or distribution piping needed to provide water service
to Sage Acres. The City did indicate that they would help set up a Local
Improvement District (LID) to fund infrastructure if requested by Sage Acres.

SPF Water Engineering, LLC
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Fee Type

Cost Per Lot

Storage and Trunk Line Fee

$1,500

Meter Fee

$845

Water Construction Equivalency Fee•

$450

Total

$2,795

•water Construction Equivarency Fee is proposed, but not in place as or January 2007
Note: Tax increases associated with annexation into the City of Eagle are not Included here.

Table 4. City of Eagle Connection Fees

3.2. Eagle Water Company
Eagle Water Company Is currently in negotiations with the City of Eagle to be
purchased. The costs and infrastructure needs presented In this section are
contingent on Eagle Water Company remaining an Independent entity. If Eagle
Water Company ls purchased by the City of Eagle, the costs and infrastructure
discussed in Section 3.1 will apply instead.

3.2.1. Infrastructure Needs
'

The pressure in the Eagle Water Company water main at the intersection of Floating
Feather and Eagle Rd is approximately 49 psi during maximum day demand. Based
on the service pressures In this main, it will be necessary to provide a booster station
to provide domestic, irrigation, and fire flow service to all of the Sage Acres lots.
Approximately 8,600 feet of new pipe will be needed to serve all of the Sage Acres
lots including 2,044 feet of parallel pipe to supply the higher elevation lots. The
estimated cost for this new infrastructure in shown in Table 5.
The booster station will need to provide domestic, Irrigation, and fire flow demands
for those upper lots (approximately 1,815 gpm). The booster station is required to
have pumping redundancy for peak hour demand (domestic and irrigation). The
booster station also must have redundant fire flow pumping capacity unless waived
by the fire department (see Section 2.1.2). An emergency generator would be
required.
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Item

Quant(ty

$/Unit

Total Cost

1,815 gpm Booster Pumping
Station with Standby Power

1

$300,000/each

$300,000

8-inch Pipe

4,800 feet

$55/foot

$264,000

12-inch Pipe

3,800 feet

$70/foot

$266,000

Service Lines

57

$1,200/conneclion

$68,000

SUBTOTAL

$898,000

Engineering, Permitting.
Construction Management,
and Inspection (20%)

$179,000

Contingency and Omissions

$179,000

(20%)

TOTAL

$1,256,000

Table 5. Cost Estimate for Connecting to Eagle Water Company

3.2.2. Connection Requirements
Eagle Water Company will assess a hook-up charge of $845 to each lot that
connects to the water system. Eagle Water Company is also proposing to add a
source fee for all new hookups. As of January 2007 the amount of the source fee
has not been determined. Eagle Water Company will not pay any of the costs of the
booster station or distribution piping needed to provide water service to Sage Acres.

3.3. United Water Idaho
Sage Acres is currently located within Eagle Water Company's certificated area. In
order to serve Sage Acres, UWIO would have to petition the Public Utilities
Commission and show that Eagle Water Company cannot serve Sage Acres. If the
sale of Eagle Water Company to the City of Eagle goes through, Eagle Water
Company's certificated area will become part of the City of Eagle service area.
United Water is allowed to serve within a City's service area, but would have to
decide whether they want to serve within the City of Eagle's service area. If UWID
agrees to provide service to Sage Acres, no connection fees would be required.

3.3.1. Infrastructure Needs

3.3.1.1. Altemative 1 - UWID Service from Main In Horseshoe Bend Road
UWID currently has a 16-inch water main running to the south and west of the
junction of Floating Feather Road and Horseshoe Bend Road. This main is served
from UWIO's Hidden Hollow Reservoir, which has a minimum water elevation of
SPF Water Engineering, LLC
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approximately 2,780 feet. The reservoir can serve elevations up to 2,687 feet by
gravity. The elevations of homes at Sage Acres range from approximately 2,680 feet
to 2,840 feet. Therefore, a booster pumping station will be needed to provide
domestic, irrigation, and flre flow service to all of the Sage Acres lots (see Figure 3).
Approximately 8,600 feet of new pipe will be needed to serve all of the Sage Acres
lots including 2,044 feet of parallel pipe to supply the higher elevation lots. The
estimated cost for this new infrastructure in shown in Table 6.
The booster station will need to provide domestic, Irrigation, and fire flow demands
for those upper lots (approximately 1,815 gpm). The booster station is required to
have pumping redundancy for peak day demand (domestic and irrigation). The
booster station also must have redundant fire flow pumping capacity unless waived
by the fire department (see Section 2.1.2).

Quantity

$/Unit

Total Cost

1

$300,000/each

$300,000

8-inch Pipe

4,600 feet

$55/foot

$264,000

· 12-inch Pipe

3,800 feet

$70/foot

$266,000

57

$1200/connection

$68,000

Item
r 1,815 gpm Booster Pumping

' Station with Standby Power

Service Lines
SUBTOTAL

$898,000

Engineering, Permitting,
Construction Management,
and Inspection (20%)

$179,000
!

Contingency and Omissions

$179,000

(20%)

: TOTAL

$1,256,000

Table 6. Cost Estimate for UWID Alternative 1 - UWIO Service from Main
in Horseshoe Bend Road

3.3.1.2. Alternative 2 -UWID Service by Extending Main from SWAT Team Site
UWID Is planning to construct a large diameter water main from the Hidden Springs
Reservoir to serve the SWAT Team training site near the Ada County Landfill. The
Hidden Springs Reservoir has a minimum water elevation of approximately 3,308
feet. The elevations of homes at Sage Acres range from approximately 2,680 feet to
2,840 feet. If served directly from this reservoir, pressures would range from
approximately 200 to 270 psi at Sage Acres. Therefore, a pressure reducing valve
will be required at Sage Acres to maintain pressures below the maximum allowable
pressure of 100 psi. Individual pressure reducing valves would be required on any

SPF Water Engineering, LLC
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homes where pressures were over 80 psi. However, all of the Sage Acres lots can
be served from this reservoir without a booster pumping station.
Under this alternative, Sage Acres would have to pay the cost of constructing
approximately 11,000 feet of new water main from the SWAT Team training site to
Sage Acres. UWID would reduce the cost to Sage Acres by up to $28,500 ($500 per
connection). The total cost of the main extension is expected to be approximately
$918,000. It is anticipated that this pipe need only be 12-lnch diameter to serve
Sage Acres, but UWID may choose to pay to oversize this main to 16-lnch diameter.
Sage Acres would also have to install approximately 6,600 feet of 12-lnch pipe and a
pressure reducing valve within Sage Acres to serve all of the lots. The total cost for
this alternative is shown in Table 7.

Item

Quantity

$/Unit

Total Cost

12-inch Pipe

4,500 feet

$70/foot

$315,000

12-inch Pipe (unpaved road)

6,500feet

$55/foot

$358,000

57 Connections

-$500/Connecllon

-$29,000

PRV Station

1

S100,000 each

12-inch Pipe

6,600 feet

$70/foot

$462,000

Service Lines

57

$1,200/connection

$68,000

UWID Main Extension
Savings

'

TOTAL

$100,000

$1,274,000

Engineering, Permitting,
Construction Management,
and Inspection (20%)

$255,000

Contingency and Omissions
(20%)

$255,000
$1,784,000

TOTAL

Table 7. Cost Estimate for UWID Alternative 2- UWID Service by
Extending Main from SWAT Team Site

3.3.1.3. Alternative 3 - UWID Booster Station

to the Proposed Dry Creek Ranch

Reservoir
UWID may construct a booster station near the Intersection of Floating Feather Road
and Horseshoe Bend Road to pump water to the future Dry Creek Ranch Reservoir.
The Dry Creek Ranch Reservoir Is expected to have a maximum water elevation of
approximately 2,935 ft and a minimum water elevation of approximately 2,915 feet.
If served directly from this reservoir, pressures at the Sage Acres lots would range
from approximately 36 psi to 11 O psi. The minimum allowable pressure for flre flows
SPF Water Engineering, LLC
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is 20 psi. Fire flows could be provided throughout Sage Acres directly from the
reservoir. However, 3 of the highest homes may require individual booster pumps
for domestic and irrigation service to meet the minimum pressure requirement of 40
psi. A pressure reducing valve will be required on the water main serving the lower
elevation homes to maintain pressures below the maximum allowable pressure of
100 psi.
Under this alternative, Sage Acres would have to install approximately 6,600 feet of
12-inch pipe, a pressure reducing valve, and three indiVidual booster pumps within
Sage Acres to serve all of the lots. The total estimated cost is shown in Table 8.
UWID may require Sage Acres to contribute part of the cost of constructing the new
booster pumping station. However, Sage Acres may be able to negotiate a reduced
contribution by providing a pump station site within Sage Acres.

I

Quantity

$/Unit

Total Cost

1

To be Determined
by Negotiation with
UWIO

Unknown - Best
Estimate $75,000

12-inch Pipe

6,600 feet

$70/ft

$551,000

Service Lines

57

$1,200/connection

$68,000

Individual Booster Pump

3

$2,000/each

$6,000

Item

Portion of Booster Pumping
Station with Standby Power
and PRV

TOTAL

$700,000

Engineering, Permitting,
Construction Management,
and Inspection (20%)

S140,000

Contingency and Omissions

$140,000

(20%}

1TOTAL

''

I

$980,000
..,.,

Table 8. Cost Estimate for UWID Alternative 3 - UWID Booster Station to
the Proposed Dry Creek Ranch Reservoir

3.4. Individual Wells
Homes in approximately the upper half of Sage Acres have reportedly been
experiencing declinlng water levels In their Individual wells. Several homes in this
area have already drilled deeper replacement wells. The new wells are typically
around 300 feet deep and produce 20 to 30 gpm. These wells appear more than
adequate to serve a residence. However, some well drilling attempts have been
largely unsuccessful with no water producing zones encountered until a depth of
approximately 450-feet, with maximum production of approximately 2 to 3 gpm, and
SPF Water Engineering, LLC
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wann water temperatures from these deep wells. In the reported cases, productive
and unproductive wells have been drilled in different locations on the same lot. As
an alternative to connecting to a public water system, those lots experiencing
problems with their wells can continue to replace existing wells with deeper,
individual wells.
There Is no documented hydrogeologic evidence showing substantially declining
ground water levels in the aquifer underlying Sage Acres. It may be that the existing
wells have become plugged or experienced problems other than declining water
levels. If a new well is planned, we recommend that information regarding deep,
unproductive wells be mapped and a methodical approach taken to choosing the
location for the new well to try and avoid drilling an unproductive well.
3.4.1. Infrastructure Needs
The estimated cast of a replacement well Is approximately $40 per foot of depth.
The total cost for a 300·foot deep well is estimated at approximately $12,000. The
cost of each well would be borne by the individual homeowner. In addition, a new
well pump would be required. New pump costs are estimated at $3,000, bringing
total costs for this alternative to $15,000.
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4.

DESIGN AND CONSTRUCTION PROCESS
It is anticipated that the design and construction process will take approximately 16
months for connection to a public water system. However, the actual time may vary
depending on the duration of water system negotiations and OEQ/water system
review times. Figure 4 shows a breakdown of the estimated project duration. Note
that this schedule applies only to connection to a public water system. If Sage Acres
elects to remain on individual wens. the timeframe will vary for each individual
homeowner.
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Figure 4. Design and Construction Timeline for Connection of Sage Acres
to a Public Water System

5.

FUNDING ALTERNATIVES
Estimated costs for connecting to a public water system range from $980,000 to
$1,784,000. Low interest rate loans may be available to Sage Acres with Interest
rates of approximately 5.5% for 20 years. These loans are described in more detail
in the following sections.
When amortized at 5.5% for 20 years the monthly cost of connecting to a public
water system (capital costs only) ranges from $118 to $215 per connection,
assuming all 57 lots in Sage Acres share costs. A cost summary for the different
alternatives is shown in Table 9.
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Number of
lots
Participating

Total
Attema tlve

Capital
Cost

Monthly Cost par
Connection
(Amortized at
5.5% over20
Years)

Total
Cost Per
Lot

City of Eagle Alternatlve 1
(wilh purchase of Eagle
Water Company)

$1,162,000

'-

57

$20,386

Connection
Fees Per Lot

$2,3458

$140
""~--,._,.,

•

57

$1,358,000

__

$23,825

$2,3458

$164

--- ...

,,

,.__,,_,

$1,256,000

Eagle Water C ompany

$22,035

57

$152

$84S'

--

ms'

$1,256,000

--'

UWID Altemati·ve2

{Service by Extending Main

from SWAT Te am Site)
UWID Altemat Ivel

--

(Booster Station to the
Proposed Dry Creek Ranch
Reservoir)

57

___ _____

$1,784,000
,_.

$980,000

57

None

-- ..--,- I"""------ ··-'
$31,298

57

.,..

$152

$22,035

,,,,",

'"_"

$17.193

__

,

NtA

NIA

$15,000

None

$118

NIA
_
,_,~_.

Service line from
meter box to house
• Water Use Fees

•

Service line from
meter box to house
• Water Use Fees

--

•

Service line from
meter box to house
• Water Use Fees

,_._

•

-"'- I . ---~·----·_ _.......,.,_____- __
'··---·- . . . ----i...--...-.. . ,.

Individual Wei Is

--

•

----··'·'~

None

$215

Annexation into City
of Eagle
• Service line from
meter box to house
• Water Use Fees

'

UWID Alternat lve1

(Service from Mainin
Horseshoe Bend Road)

• Annexation into City
of Eagle
• Service line from
meter box to house
Water Use Fees

--

----- ....,.,,_

-

~-- •

City of Eagle A lternative 2

(without purcha seof Eagle
Water Company)

Other Known Costs

NIA
._........_......_,

Service line from
meter box lo house
• Water Use Fees
"-··.......

•

Well Maintenance

,,,,,,,_.........--......,-.·--

Notes:
a. For City of Eagle, the water construction equivalency fee was not included as it is proposed but not currently In place.
b. Eagle Water Company is currently proposing to add a source fee (amount unknown), which is not included here.
0
0
0

N

c.o

(X)

Table 9. Estimated Costs for Public Water System Alternatives
SPF Water Engineering, LLC
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5.1. DEQ SRF Loans
The current Interest rate for drinking water revolving loans is 3.00% with a repayment
period of 20 years, The application process for a drinking water revolving loan
consists of the following steps:
1. Systems who desire to be considered for a loan must submit a letter of
interest to DEQ. A standard form is available from DEQ.
2. OEQ uses scoring criteria to rank systems that submitted letters of interest
and compile a priority list.

3. DEQ determines how much money is avaUable for loans for the fiscal year.
4. DEQ determines which systems on the priority list are most likely to be able
to proceed with construction during the fiscal year. Typically, this includes
systems that have completed or nearly completed a planning study.

5. Systems on the priority list who have not completed a planning study may
apply for a planning grant for partial funding to complete the study. The
planning grant may cover up to 50% of eligible planning costs.

6. DEQ creates a fundable projects list based on how much money is available
for the year and which systems are most likely to be able to proceed with
construction.
7. Systems on the fundable list are invited to submit a loan application, which
includes the planning study, environmental information document, and
checklists.
8. If the application is approved by DEQ and the system Is on the fundable list,
the system will receive a drinking water revolving loan.

The planning study and environmental information document must be completed by
a registered professional engineer. Due to the level of effort required for preparation
of these documents, drinking water revolving loans are typically not pursued unless
the project costs are expected to exceed $50,000. In SPF's experience, there are
many strings attached to these types of loans, and they are difficult to get. If a
different avenue Is available, we recommend that it be pursued.

5.2. Idaho Water Resource Board Loans
The current interest rate for Idaho Water Resource Board loans is 5.5%. The
maximum fine of credit for these loans Is $500,000 with a repayment period of 5 to
20 years, with 10 years being standard.
SPF Water Engineering, LLC
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The application for an Idaho Water Resource Board loan must include a letter of
intent, a cost estimate and description of the project, and any reports or plans that
have been completed. The letter of Intent must include the following Items:
•

A statement that the system is applying for financial assistance from the
Water Resource Board

•

A brief description of the project that will be undertaken with the funds

•

A preliminary estimate of project costs and the amount of funding being
requested

•

A brief justification for the project and the benefits to be gained

•

Any other Information as necessary to fully explain the intent of the request

The review process for Idaho Water Resource Board loan applications is typically 2
to 4 months.

5.3. City of Eagle Local Improvement District
The City of Eagle has indicated that they would be willing to form a local
improvement district to assist Sage Acres In financing water system facilities, if Sage
Acres were pursuing connection to the City of Eagle Water System. The typical
interest rate for a loan through the local improvement district would be 5.5% for a
period of up to 30 years.

6.

RECOMMENDATIONS
All of the alternatives for connecting to any of the three public water systems near
Sage Acres Involve substantial up-front costs. In the immediate future, there are
also major political hurdles to overcome in connecting to any of these systems.

If Sage Acres wants to request water service immediately, Sage Acres would need to
request service from Eagle Water Company. as Sage Acres is currently In Eagle
Water Company's certificated area. SPF would first recommend that an investigation
be undertaken into the ability of Eagle Water Company to serve Sage Acres. Eagle
Water Company has recently had a moratorium placed on serving new customers
due to a lack of redundant fire flows. In addition, a portion of the area near Sage
Acres Is served from a pump station with a single pump and no emergency
generator. A thorough investigation Is needed to determine whether adequate,
reliable water service could be provided by Eagle Water Company. If Eagle Water
Company could not provide adequate service to Sage Acres, Sage Acres could

SPF Water Engineering, LLC
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petition the Idaho Public Utllities Commission (IPUC) to allow United Water Idaho to
serve Sage Acres. Petitioning the IPUC can be a long and costly process.
If adequate service could be provided by Eagle Water Company and proceedings
are started with Eagle Water Company, it is unknown what would happen to the
agreement if and when the sale to the City of Eagle went through. The City of Eagle
is already working with Eagle Water Company to plan water system improvements,
so It Is doubtful that annexation could be avoided by quickly negotiating an
agreement with Eagle Water Company.
If the City of Eagle purchases Eagle Water Company, the Eagle Water Company
certificated area will cease to exist. The City of Eagle does not have a certificated
area, and is not regulated by the IPUC. Therefore, if the sale of Eagle Water
Company to the City of Eagle Is completed, Sage Acres would no longer be in a
certificated area. At that point, Sage Acres could request service from United Water
without interference from the IPUC. United Water would have to decide if they were
w!lllng to serve Sage Acres, in spite of likely protests by the City of Eagle.
Since the majority of the homes in Sage Acres have satisfactory existing wells, we
recommend that any decision on connecting to a public water system be put off for
several years to see what develops in the area. Sage Acres homeowners would
continue to use their individual wells. A few Individual homeowners may need to drill
replacement wells. It may also be possible to serve two residences from the same
well. Note that an on•site well that could be used for Irrigation has value, even If a
public water system connection is made in the future.
In the next several years, the City of Eagle/Eagle Water Company sale should be
resolved. In addition, United Water will have a clearer plan for new facilities in the
immediate area. Resolution of both of these issues should make the path forward
much clearer for Sage Acres.
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STATE OF IOAHO

DEPARTMENT OF
ENVIRONMENTAL QUALITY

1445 North Orchard• Solse, Idaho 83706 • (208) 373·0550

C l ·flcJt~tf O!ler. Governor
Ctnl frdr.·sim. OirtJ;!t.>r

September 28, 2012
Robert Deshazo
Eagle Water Company
172 West State Street
Eagle, ID 83616
RE:

Sage Acres Water System Improvements Project (Boise, Ada County)
Water Mains and Booster Station
a. Preliminary Engineering Report
b. Plans and Specifications

Dear Mr. Deshazo:
The preliminary engineering report and plans for the subject project appear to meet State of Idaho
standards and are approved based on the conditions listed below.

.b

STANDARD CONDITIONS

A.

All conditions of this letter must be met. The standard conditions on the Department of
Environmental Quality (DEQ) review stamp are part of this approval. Supporting reports or
documents are considered to be part of the approved documents.

B.

No work may begin until a copy of this approval letter and the plans and specifications bearing
the DEQ approval stamp are delivered to and kept on the job site. As the project owner, you
must ensure the contractor, the construction inspector, and the certifying engineer are aware
of the approval conditions.

C.

This approval will be voided if: 1) construction is not completed by September 28, 2013; 2} the
project is improperly constructed, operated, or maintained; or 3) the project fails to function as
intended.

D.

No material deviations can be made from the approved plans without DEQ's prior written
approval.

E.

Per the project documents, the Land Developer or Owner or his representative shall ensure
that a professional engineer with SPF Water Engineering provides supervision of construction
and written documentation as follows.

F.

Within thirty (30) days after completion of construction, the Land Developer or Owner or his
representative shall provide DEQ with one of the following documents.
1.

Record plans and specifications prepared and sealed by the professional engineer
responsible for observation on behalf of the owner. These plans and specifications
shall depict significant deviations in the actual construction and illustrate alterations or
modifications perfonned, based on as-built drawings provided by the contractor and
field observations made by observer(s) under the direction of the professional
engineer.
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Robert Deshazo
Eagle Water Company
Sage Acres Water System Improvements Project
September 28, 2012
Page2
2.

If actual construction does not have significant deviations from the originally approved
plans and specifications, the system owners may submit a written statement to DEQ to
this effect, prepared and sealed by the professional engineer. This statement shall be
based on as-built drawings provided by the contractor and field observations made by
observer(s) under the direction of the professional engineer.

!.b

PROJECT SPECIFIC CONDITIONS;

A.

DEQ has not conducted design review for stormwater plans and specifications and has made
no determination regarding whether the plans and specifications include appropriate BMPs to
protect ground water and surface water quality.

If the construction phase of this project is anticipated to disturb one acre or more of land or is
part of a larger project that disturbs one acre or more of land, the project may be subject to
regulation under the Federal Clean Water Act National Pollution Discharge Elimination System
program administered by the U.S. Environmental Protection Agency. Stormwater events that
occur during construction should be managed according to the site-specific Stormwater
Pollution Prevention Plan and the other requirements of the general permit. The on-line
Construction General Permit and Notice of Intent can be found at http://www.epa.gov/npdes.
It is the project owner's responsibility to use appropriate stormwater best management
practices to prevent ground and surface water contamination.

B.

The Sage Acres subdivision lots have individual wells. When each lot is connected to the
water system, adequate cross connection control measures will need to occur as detailed in
the Eagle Water Company's cross connection control plan. Based on DEQs understanding.
Eagle Water Company will require that each lot disconnect their existing well or Install an
approved reduced pressure principle backflow prevention device to prevent crosscontamination of the public water system.

Please call me with any questions at 208-373-0184 or contact me via e·mail at
kevin.ryan@deq.idaho.gov.

:;?;1~-

VKevin P. Ryan, P.E.
Staff Engineer
Enclosures:

One Set(s) of Approved and Stamped Plans and Specifications

c:

Idaho Division of Building Safety, Plumbing Bureau

PDF:

Todd Crutcher, P.E., Boise Regional Office
Cathy Cooper, P.E., SPF Water Engineering (wfapproved and stamped set of plans)
TRIM Record #2012AGD3239
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1.

INTRODUCTION

1.1. Report Organization
This Preliminary Engineering Report (PER) describes a proposed addition to Eagle
Water Company's public water system that will serve the Sage Acres development.
Sage Acres is an existing subdivision with 57 homes located near the intersection of
Horseshoe Bend Road and Floating Feather Road near Eagle, Idaho. Fifty-four
homes are included in the Local Improvement District that is funding the proposed
water system improvements.
This Preliminary Engineering Report is divided into five sections: (1) project
introduction, {2) water demand analysis for Sage Acres, (3) system-wide supply and
demand calculations (4) a description of the proposed booster pump station, and (5) a
description of the proposed water distribution system.

1.2. Project Description
Sage Acres is not currently served by a public water system, but Is located within
Eagle Water Company's certificated area. Each Sage Acres lot has an Individual well.
Existing private wells in the subdivision have reportedly been experiencing declining
water levels, and some homeowners have desired to connect to a public water system
for many years. The Sage Acres Homeowners Association recently formed a Local
Improvement District (LID) through Ada County to fund the proposed water system
improvements. Three lots in the development already have water service from Eagle
Water Company. The proposed project will serve the remaining 54 lots.
The Sage Acres development ls located on a hill and will be the highest area in Eagle
Water Company's service area. The proposed water system improvements include a
new booster pump station to serve 42 of the higher elevation Sage Acres lots. The
remaining 12 lots are at lower elevations and will be served from the existing Eagle
Water Company booster pump station located in the EWC work yard (referred to In
this document as the "Yard Booster Pump Station"), with extension of water mains.
Eagle Water Company's cross connection control plan is on file with IDEQ. As lots in
Sage Acres connect to the public water system, they will either disconnect their
existing well from their water lines, or Install an approved reduced pressure principle
backflow prevention device to prevent cross-contamination of the public water system.

1.3. Project Location
The Sage Acres location, and lots included In the LID are shown In Figure 1. The new
booster pump station will be located on Ada County property to the north of Sage
Acres. The county has granted Eagle Water Company an easement for this property.
Appendix A Includes easement documentation.

SPF Water Engineering, LLC
Project 777.0020
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Figure 1: Sage Acres Lots included In the Local Improvement District for the
Water System Improvement Project.
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1.4. Floodplain Analysis
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Figure 2: Flood Insurance Rate Map for Proposed Project Location
The proposed project site Is located In Flood uzone X", which is defined as an "other
flood area". FEMA defines Zone X areas as having: 0.2% annual chance flood; areas
of 1 % annual chance flood with average depth of less than 1 foot or with drainage
areas less than 1 square mile; and areas protected by levees from 1% annual chance
flood.

1.5. \tVastewater
Homes in the Sage Acres subdivision have individual septic systems. There are no
current plans to change the existing wastewater scenario in Sage Acres.

SPF Water Engineering, LLC
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2. SAGE ACRES WATER DEMANDS
Water system demands for Sage Acres were calculated using the Idaho Department
of Environmental Quality calculation method (Design File Note, "Design Flows- Public
Water Systemstt. November 30, 2006). Demands for both the entire 54 homes in Sage
Acres development to be added to the Eagle Water Company system and the 42
homes that will be in the pumped zone were calculated. The highest "per connection"
demands from each calculation were used here as a conservative estimate of
anticipated demands. Demand calculations are included in Appendix C.

Table 1: Overall Sage Acres Water Demands
Demand (gpm/
connection)

Connections

Demand (gpm)

Domestic

1.06

54

57

Irrigation

2.74

54

148

Demand Type
Maximum Day

205

Total
Peak Hour

Domestic

2.11

54

114

Irrigation

5.62

54

303
417

Total

SPF Water Engineering, LLC
Project 777 .0020
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Table 2: Pumped (Upper) Zone Water Demands

Demand (gpm/
connection)

Connections

Demand (gpm)

Domestic

1.06

42

45

Irrigation

2.74

42

115

Demand Type
Maximum Day

160

Total
Peak Hour
Domestic

2.11

42

89

Irrigation

5.62

42

236
325

Total

Note that the calculated domestic flows are higher than the typical 0.25 gpm per
connection maximum day demands typically seen in this region, but have been used
here as a conservative estimate of demands. As a check on irrigation flows, irrigation
demands were also estimated using the maximum Idaho Department of Water
Resources (IDWR) irrigation application rate of 9 gpm/acre. Assuming that 80% of
each 1 acre lot (average size) ls irrigated, that results in 0.8 * 9 gpm/acre * 1 lot/acre,
or 7.2 gpm/lot for irrigation. For the pumped zone, calculating peak hour irrigation rate
In this manner would result In total peak hour demand of 391 gpm. The small demand
pump In the proposed booster pump station has been sized to provide more than 400
gpm to the pumped zone as a conservative approach to meeting demands. Section 4
discusses the proposed pumps in additional detail.
It Is unlikely that 1DO-percent of the calculated demands will ultimately be provided
through the proposed water system improvements. It is anticipated that homes In
Sage Acres will be fairly slow to connect to the available public water system, perhaps
not connecting until there is an Issue with individual wells that prompts connection to
the system. In addition, homes in Sage Acres may connect to the public water system
for domestic water, but maintain their existing wells for irrigation purposes.

3.

EAGLE WATER COMPANY SYSTEM-WIDE SUPPLY AND DEMAND
Overall water system supply and demand numbers for Eagle Water Company are
presented here. This is not meant to be a master plan level analysis of the system,
but slmply uses available and recently collected information to verify that the water
system can support the addition of the Sage Acres connections. Information has been

SPF Water Engineering, LLC
Project 777 .0020
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taken from Eagle Water Company's January 19, 2007 "Final Preliminary Engineering
Report" submitted to both the Idaho Department of Environmental Quality and the
Idaho Public Utilities Commission. In addition, Eagle Water Company has provided
updated information including pressure records and pump curves from their existing
Yard Booster Pump Station, an updated number of current connections, and
verification of numbers where information was available.

3.1. Source of Supply
Eagle Water Company supplies water throughout their system from seven existing
wells. The following table shows wells in the system and their approximate capacity at
typical production pressures.
Table 3: Eagle Water Company Source of Supply Capacity

Well

Flow
Rate

Total

560
470
600
3.000
2.600
2,600
2,600
12,430

Firm Capacity
(largest well out of
service)

9,430

1
2

3
4

6
7
8

SPF Water Engineering, LLC
Project 777 .0020
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3.2. Water System Demands
Water system demand information is presented in the following tables.

Table 4: Eagle Water Company System Demands

Maximum
Year
2003

2004
2005
2006

2012

Day
Demand
(gpd)
4,647,000
4.763 000
5,180 000
5,261 000

5,507,712

MOD
(gpm)

3,227
3,308
3,597
3,653

3,825

Number of
Connections
(total, all
types)
2,745
2,888
3,196
3,261

MDD(gpm/
connection)

1.18
1.15
1.13
1.12

Notes

From PER,
From PER,
From PER,
From PER,

1/19/2007
1/19/2007
1/19/2007
1/19/2007

Maximum Day Demand
calculated using 2012
number of connections
(provided by EWC) and MOO
1.12
from 2006.

3,415

Table 5: Eagle Water Company Fire Flows

Fire Flow

Flow

Descrlatlon
Residential and
Small
Commercial
Large
Commercial

faDml

Notes

1,500

From 1/19/2007 PER

2,500

From 1/19/2007 PER

3.3. Supply Capacity to Accommodate Sage Acres Connections
Eagle Water Company has available supply capacity to add additional connections to
the system. The system must be able to meet two criteria related to source of supply:
1. Supply maximum day demand (MOD) plus fire flow with the largest source out of
service. Maximum day demand of 3,825 gpm plus fire flow of 2,500 gpm is 6,325
gpm. EWC has 9,430 gpm available with the largest well out of service, which is
substantially more than the required amount. Adding Sage Acres to the system
with MOD of 205 gpm will still leave substantial excess source of supply capacity.
2. Supply peak hour demand (PHD) with the largest well out of service. No peak hour
demand was calculated In the 2007 PER, nor was a peaking factor calculated.
Available water use data do not support calculation of PHD based on actual data.

SPF Water Engineering, LLC
Project 777.0020
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A general rule of thumb in this region Is that PHO is 1.5 times MDD. Based on a
peaking factor of 1.5, PHO for the system would be 5,738 gpm. The firm capacity
available from EWC's sources of supply, 9,430 gpm, is substantially more than this
amount. Adding Sage Acres (417 gpm PHO) to the Peak Hour Demand will still
leave excess source of supply capacity in the EWC system.

3.4. Existing Yard Booster Pump Station Capacity to Accommodate Sage
Acres Connections
EWC currently has two pressure zones. The lower zone encompasses most of the
system and is supplied by the seven wells. The upper zone includes connections along
Old Horseshoe Bend Road including the Bonita Hills and Eagle Springs Estates
developments in addition to the RV park west of Old Horseshoe Bend Road and a small
number of other miscellaneous connections in the area. The booster pump station that
serves the upper zone is located in EWC's work yard (the Yard Booster Pump Station).
The Yard Booster Pump Station pulls water from the lower pressure zone, and includes
two booster pumps with the following characteristics:
1. 100 hp - Paco Pump, 10123 VL, 1750 rpm, 2550 gpm @ 115' TDH
2. 60 hp - Paco Pump, Type VL, 1750 rpm, 2100 gpm @ 88' TOH
The upper portion of Sage Acres will be served by the proposed Sage Acres Booster
Pump Station and will be a third pressure zone in the overall Eagle Water Company
system. The proposed Sage Acres Booster Pump Station will draw suction pressure
from the pressure zone served by the Yard Booster Pump Station. The lower homes in
Sage Acres will be served directly from the Yard Booster Pump Station and be in the
same pressure zoen that Includes Bonita HIils and Eagle Springs Estates.
Discharge pressure from the Yard Booster Pump Station is typically 95 psi. During
peak irrigation periods on summer mornings, discharge pressures drop to the 75 to 80
psi range for a brief period. The following table shows the approximate capacity of the
Yard Booster Pump Station at a discharge pressure of 80 psi.
Table 6: Existing Yard Booster Pump Station Capacity

Pump

Flow
(gpm)

Discharge
Pressure
(psi)

60ho

2500

80

100 he

3400

80

The Yard Booster Pump Station serves Bonita HIiis (47 lots), Eagle Springs Estates
(232 lots), the RV park to the west of Old Horseshoe Bend Road (approximately 101
connections), and some miscellaneous lots also on the west side of old Horseshoe

SPF Water Engineering, LLC
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Bend Road (18 lots). The RV park uses minimal water. They have a separate well for
irrigation, and occupancy is rarely 100%. Water use per lot at the RV park has been
estimated as 25% of that of a typical EWC connection. Table 7 calculates existing
MOD supplied by the Yard Booster Pump Station.
Table 7: Yard Booster Pump Station Existing Connections, and Maximum
Day Demand
Existing
Connections
Served by the Yard
Booster Pump
Station
Single Family
Homes

297

MOD

Total

(gpml

MOD

conn)

faom)

1.12

333

RV Park
101

Connections

0.28
Total

28
361

Adding the anticipated Sage Acres demands to the current MOD served by the Yard
Booster Pump Station results in 361 gpm plus 205 gpm, for a total MOD from the Yard
Pump Station of 566 gpm. The Yard Booster Pump Station must be able to meet the
following criteria:
1. Supply MOD plus fire flow with the largest source out of service. Note that for
EWC's upper pressure zone, fire flow is 1,500 gpm. MOD + fire flow = 566 gpm +
1,500 gpm = 2,066 gpm. Available firm capacity is approximately 2,500 gpm. The
yard booster pump station has available capacity to supply Sage Acres based on
this criteria.
2. Supply peak hour demand with the largest well out of service. Estimating peak hour
demand for the existing service area as 1.5 times MOD results in 542 gpm. Adding
the calculated Sage Acres peak hour demand of 417 gpm results in 959 gpm. The
Yard Booster Pump Station has the firm capacity available to meet this requirement.

4.

BOOSTER PUMP STATION DESIGN

4.1. Pump Selection and Capacity
The proposed Sage Acres booster pump station will have two pumps, a small demand
pump and a large demand pump. To be conservative, the small demand pump has
been selected to provide more than 400 gpm flow. The large demand pump will serve
as 1) the redundant pump to the small demand pump, 2) will provide extraneous
peaking flows, and 3) will provide fire flows plus maximum day demand flows. A 400
gpm primary demand pump is anticipated to provide more than enough flow for the

SPF Water Engineering, LLC
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contemplated 42 homes in the pumped zone, and also accommodate initial build~out
conditions when less than 100 percent of the ultimate design flow is required.
A fire flow of 1,500 gpm will be provided to Sage Acres. A waiver for redundant fire flow
pumping has been received from Eagle Fire Department, and is included in Appendix B.
Discharge pressure at the pump station is anticipated to be approximately 103 psi, with
line of 2,928 feet. The selected pumps wlll be able
to accommodate varying discharge pressure setpoints to allow for flexibility in
operations.

a target discharge hydraulic grade

The pumps will be end suction centrifugal pumps mounted vertically, with variable
frequency drives. The small demand pump will be a Cornell 3RB, 25 horsepower, 1800
rpm pump. The large demand pump will be a Cornell 6H, 100 horsepower, 1800 rpm
pump. Pump curves for the selected pumps are shown in Figure 2. Appendix C
Includes calculations for the proposed water system improvements.
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Figure 2: Sage Acres Booster Pump Station System and VFD Curves

4.2. Valves
Valves will be located at multiple points within the booster pump station. Check valves
will be provided on the discharge piping of each pump to eliminate reverse flow through
the pumps. Gate valves will be provided to isolate various sections of the pumping
system.

A pump "bypass" pipe string with a check valve has been Included In the pump station
design. This is an EWC standard design feature.

SPF Water Engineering, LLC
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The pump station mechanical piping will include a pressure relief valve to allow water to
be discharged to waste in the event of a high pressure event. The pressure relief valve
will be set to open when pressure in the pump station discharge line is approximately
10 pounds per square inch (psi) or higher than the set operating pressure of the booster
pumps.
Air/vacuum valves will be placed on the pump system manifold to allow the pipeline to
be filled and drained without developing vacuum conditions and allow air release under
pressure.

4.3. Anticipated Control Scheme
The booster pump station will be controlled locally. The booster pumps will be activated
and shut off based on system pressure, and will be controlled to maintain a setpoint
discharge pressure from the booster pump station. The pumps are designed so that
only one will run at a time.
As the pumps will be controlled to maintain a setpoint pressure, the small pump will run
primarily. If the small pump cannot maintain pressure, the system will automatically
switch to the large pump ramping up and maintaining the pressure setpolnt while the
small pump ramps down and turns off. If the small pump is not operational for some
reason, the large pump would automatically be called to run. Eagle Water Company
operators, on their daily rounds, would notice the local alarm and fault light Indicating
the small pump needed repair.

4.4. Booster Station Appurtenances
The booster pump station will also include the following appurtenances.
•
•
•
•
•
•

Piping
Flowmeter
Pressure gauges / pressure transducer/ pressure switch
Heater and ventilation equipment
Electrical equipment to support operation of the booster pump station
Smooth nose sample tap

4.5. Stand-By Power
A standby generator will be provided at the Sage Acres booster pump station. The
generator will be sized to run the large demand pump, which can provide fire and
maximum day demand flows.

SPF Water Engineering, LLC
Project 777 .0020
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5. DISTRIBUTION SYSTEM DESIGN
New distribution piping will be installed throughout the Sage Acres development, as
shown In Figure 3. Eight inch diameter piping will loop the streets comprised of Prairie
- Cayuse - Lariat - and Runway. This 8-lnch diameter loop will carry pumped water
from the proposed pump station, and serve the 42 higher elevation lots in Sage Acres.
An 8-inch diameter pipeline from this loop will extend to the end of Culdesac Way.
The 12 lower elevation lots along Runway Drive will be served by extension of the
existing 8-inch diameter piping already located at the south end of Runway Drive. This
pipeline will be served directly from the existing Yard Booster Pump Station.
The new distribution piping will be located in Ada County Highway District (ACHD) rightof-way, 2 feet off the edge of existing pavement.
Pressures in the pumped, upper pressure zone of Sage Acres will range from 40 psi at
the highest elevation home site (2,835 feet), to 98 psi at the lowest elevation home in
this zone (2702 feet). Ongoing discussions are being held with homeowners about
adding internal pressure reducing valves to their existing plumbing systems prior to
hook-up to the publlc water system. In addition, written notice regarding internal
pressure reducing valves will be provided to each homeowner.
Pressures in the lower Sage Acres zone (served from the existing Yard Booster Pump
Station) will range from 50 to 72 psi.
The following figure shows the proposed distribution system piping and Sage Acres
pressure zones.

SPF Water l:nglneerlng, LLC

Project 777 .0020
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Figure 3: Sage Acres Distribution System and Pressure Zones

SPF Water Engineering, LLC
Project 777 .0020

Page 13

Eagle Water Company
Sage Acres Water System Improvements

001103
000253

•
Appendix A

Sage Acres Booster Pump Station
Easement Documentation from Ada
County
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ENGINEERING

9233 WEST STATE STREET

I

BOISE, ID S3714

I

208 639.6939

I

FAX 208.639.6930

Date: 08/02/12
Project No.: 12-047

EXHIBIT 'A'
LEGAL DESCRIPTION
EASEMENT FOR
EAGLE WATER COMPANY
An easement for water facilities being a portion of Lot 1, Block 1, Hidden Hollow Subdivision,
recorded in the official records of Ada County in Plat Book 53 at Page 4782 through 4789, and
situated in the SWl/4 of the SWl/4 of Section 2, Township 4 North, Range l East, Boise Meridian,
City of Eagle, Ada County, Idaho and being more particularly described as follows:
Commencing at a brass cap monument marking the southwest corner of said Section 2, thence along
the south line of said Section 2 S89°ll 117"E a distance of 40.56 feet to a point on the east right-ofway line of Old Horseshoe Bend Road (formerly State Highway 55) and marking the POINT OF
BEGINNING;
Thence leaving said south line and along said east right-of-way line and along the arc of a curve to
the left having a radius of 1945.94 feet, an arc length of 20.01 feet, a central angle of 0"35'21", and a
chord bearing N00°33'25"W a distance of 20.01 feet to a point;
Thence leaving said east right-of-way line S89°11'17"E a distance of 110.00 feet to a point;
Thence N00°48'43"E a distance of 80.00 feet to a point;
Thence 589°11'17"E a distance of 100.00 feet to a point;
Thence S00°48'43"W a distance of 100.00 feet to a point on said south line, from which a aluminum
cap monument marking the southeast corner of the SWl/4 of said Section 2 bears S89"11'17"E a
distance of 2355.90 feet;
Thence along said south line N89°11'17"W a distance of 209.52 feet to the POINT OF BEGINNING;
Said easement contains 12,195 square feet, more or less, and is subject to all existing easements and
rights-of-way of record or implied.
Attached hereto is Exhibit 'B' and by this reference made a part hereof.

ENGINEERS

I

SURVEYORS
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PIANNERS

www.kmengllp.com
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CURVE TABLE
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A PORTION OF LOT 1, BLOCK 1 HIDDEN HOLLOW SUBDIVISION, SITUATED
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IN THE SWl/4 OF THE SWl/4 OF SECTION 6 T.4N., R.lE., BM, ADA COUNTY, IDAHO
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Appendix B

Waiver of Fire Flow Redundancy
letter from Eagle Fire Department
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October 31 , 2011
Kurt McClenny
Eagle Fire Department
966 E. Iron Eagle Dr.
Eagle, lD 83616

Subject: Sage Acres Development -

Request for Waiver of Pumping

Redundancy for Fire Flows
Dear Mr. McClenny,
SPF Water Engineering (SPF) is requesting a waiver of pumping redundancy for fire
flows from the Eagle Fire Department for the Sage Acres Development. This letter
explains the anticipated water supply facilities to be installed at Sage Acres, and
explains the waiver request.
Overview

Sage Acres has formed a Local Improvement District (LID) through Ada County to
install municipal water supply facilities throughout their existing development. As you
know, Sage Acres residences' currently have their own individual wells and there is
no fire protection water supply available. The proposed LID has a limited budget. For
that reason, we are requesting a waiver of the pumping redundancy for fire flows, as
described in Idaho Department of Environmental Quality rules. The proposed water
system Improvements are planned to include the following:
•

Two booster pumps. One will provide approximately 400 gpm for domestic
and irrigation flows. The other will provide approximately 1,800 gpm, which
Includes ~ ,500 gpm fire flow, and 300 gpm for maximum day domestic and
irrigation demands. A generator will be provided that can power the larger
(fire supply) booster pump.

•

Water distribution system consisting of 8" and 12" mains with fire hydrants

located in accordance with International Fire Code and subject to review and
approval by Eagle Fire Department.
The waiver for pump redundancy Is discussed in detail below.

300 E. Mallard Drive, Sulla 350, Boise. Idaho 83706

Tel 208,383 4140

Fax· 206·3B3,4156
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10/31/11

Waiver of Pump Redundancy Request

Our request for a waiver of pump redundancy from the Eagle Fire Department is
based on the Idaho Administrative Procedures Act (IDAPA) 58.01.08 - Idaho Rules
for Public Drinking Water Systems that states the following:
Subsection 501.41.04.
c.
Each booster pump station shall contain not less than two (2)
pumps with capacities such that peak hour demand, or maximum day demand
plus equalization storage, can be satisfied with the largest pump out of service.
See Subsection 501.17 for general design requirements conceming fire flow
capacity.
Subsection 501.17.

a.
Public water supply systems that provide fire flow shall be
designed to provide maximum day demand plus fire flow Instead of peak hour
demands plus fire flow. This allowance Is made because distribution pressures
can be expected to fall during a fire event and overall demand would be Jess than
peak hour. Pumping systems supporting fire flow capacity must be designed so
that fire flow may be provided with the largest pump out of service.
b.
The requirement for redundant pumping capacity specified In
Subsection 501.17.a may be reduced to the extent that storage Is provided in
sufficient quantity to meet some or all of the flre demands. Where storage is not
provided, the requirement for fire flow pumping redundancy may be reduced or
eliminated if the following conditions are met:
I.
The local fire authority states in writing that the fire flow capacity of
the system is acceptable and Is compatible with the water demands of existing
and planned fire fighting equipment and fire fighting practices in the area served
by the system.
II.
In a manner appropriate to the system type and situation, positive
notification is provided to customers that describes the design of the system's fire
fighting capability and explains how It differs from the requirements of Subsection
501. 17.a. The notice shall indicate that the local fire authority has provided written
acceptance of the system's fire flow capacity.

The Idaho Department of Environmental Quality requires written documentation from
Eagle Fire Department, stating that the waiver of pumping redundancy for the Sage
Acres Development is acceptable.
Thank you In advance for your assistance. Please contact me with any questions.

001109
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10/31/11

Eagle Fire Department approves of the above conditions for a waiver of pump
redundancy for fire flow for the Sage Acres Development.

Sincerely,

~~
Manager

Page3
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Calculations
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Overall Sage Acres Demands

C

W (houses

27200
.1

Metered Lots, With Irrigation

Metered Lots, No Irrigation

amKdy

amxdy

Epot

0.28

Qmxdy
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L5 (ac/lot)

60%
54

opkhr

Qpkhr

45781 ··

201.9 gpm
817.91

412.4 aom

320.31

Qmxdy

54.0 gpm
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Qpkhr
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0.80
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Pumped Sage Acres Demands
C
W (lots/ac)

•<"'

27200
1

, Metered Lots, With lrrlaatlon
amxdy

EDOI
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Qmxdy
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;
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3.781

7.69

362.71 '•• ,
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Qpkhr

Metered Lots No lrrlaatlon
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Bruce Krisko
From:
Sent:
To:

Cc:
Subject:

Kevin.Ryan@deq.idaho.gov
Thursday, April 11, 2013 1:43 PM
CCooper@spfwater.com
Dave Logan; Bruce Krisko; eaglewaterco@gmail.com
RE: Sage Acres • Record Docs, Substantial Completion

Cathy,
Thank you for the submittals. With the record drawings and test results it appears that all submittals for this project
have been provided and no additional information is needed by DEQ at this time.

Have a great day,

Kevin P. Ryan. P.E.
Staff Engineer
Idaho Department of Environmental Quality
Boise Regional Office
Voice: (208) 373-0184
Fax: (208} 373-0287
From: Cathy Cooper [mailto:CCooper@spfwater.com]

Sent: Thursday, April 11, 2013 10: 18 AM
To: Kevin Ryan
Cc: davel@adaweb.net; bkrlsko@adaweb.ne,t; eaglewaterco@gmail.com
Subject: Sage Acres • Record Docs, Substantial Completion

Kevin - I'm attaching the record documents and bacteria testing results for the Sage Acres facilities. As you know, Ada
County is acting as the local improvement district sponsor for this project, and they have requested some type of
documentation that nothing further is required from DEQ on the project. If you could just respond to this e-mail with
Dave and Bruce (Ada County) copied and verify that DEQ has everything (or needs additional information if that is the
case), I believe that will work.

Thanks so much for all of your help with this project Cathy

.........................................
Cathy Cooper, P.E.
SPF Water Engineering, LLC
300 E. Mallard Drive, Suite 350
Boise, ID 83706
Phone: (208) 383-4140, ext. 207
Fax: (208) 383-4156
ccooper@spfwater.com
............................................
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9) ~~f.Y!~1~~ ----------------TECHNICAL MEMORANDUM
DATE:

June 7, 2013

TO:

Scott Buck, Division Chief, Eagle Fire Department

FROM:

Cathy Cooper, P.E.

CC:

Robert Deshazo, Eagle Water Company
Dave Logan, Bruce Krisko, Ada County Operations

RE:

Fire Flows at Sage Acres Development

JOB NO.: 777 .0020
This memorandum describes the fire flows available from the recently completed water system
improvements in the Sage Acres development. Eagle Water Company is the water service
provider for the development. A new booster pump station and distribution piping were
constructed to serve Sage Acres, as shown in the figure below. The new booster pump station
is supplied water through the existing "Yard Booster Pump Station" located in Eagle Water
Company's work yard. The lower elevation lots within Sage Acres are supplied directly from the
"Yard BPS". The higher elevation lots are supplied by the new booster pump station. All of the
newly installed fire hydrants are connected to water mains supplied from the new booster pump
station. Up to 1,500 gpm fire flows are available from all hydrants installed in Sage Acres.
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300 E. Mallard Drive, Suite 350, Boise, Idaho 83706

Tel: 208-383•4140

Fax: 208-383-4156
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FIRE FLOWS

The new booster pump station includes two pumps. Pump and system curves are shown in the
following figure. The small demand pump will provide domestic and irrigation flows up to a total
flow of 400 to 600 gpm. The large demand pump will provide redundancy for the domestic and
irrigation flows, peaking irrigation flows if needed, and fire flows. The large demand pump can
provide more than 1,900 gpm. The pumps are designed to run individually, and are not
programmed to run at the same time. Both pumps are on variable frequency drives (VFD's) so
that they can provide flows across the desired range and at an (adjustable) programmed
setpoint pressure. The system is designed to provide up to 1,500 gpm fire flows, and under
most scenarios can provide more flow than 1,500 gpm.

Sage Aaes System
curve, Low Pressure

from Yard BPS
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TESTING

Initial fire flow testing was completed in March 2013. A typical diffuser fire flow test was not
feasible for Sage Acres. There are no curbs and gutters on the roadways, and stormwater is
carried in earthen ditches on the side of the road. Water released from the newly installed fire
hydrants would cause considerable erosion damage and potential flooding. In order to avoid
damage from fire flow testing, an alternate fire flow testing method was used, and is described
in the following paragraph.

Page2

(
Ada County 000572

000268

•

•

•

•

(
The highest hydrant in the development was selected for testing, as this would present the
worst case scenario. A water truck was parked next to the hydrant being tested, and a fire hose
hooked to the 2.5" nozzle on the hydrant. The large demand pump was turned on and a
discharge pressure of approximately 107 psi was maintained in the booster pump station. Flow
was estimated based on the pump curves, and pressure was measured at the hydrant being
tested .. In addition, the time it took to fill the known volume of the water truck was measured.
Flow was estimated between 500 and 700 gpm, and pressure at the hydrant was measured at
52 psi.
Conservative hydraulic calculations indicate that at a flow of 1 ,500 gpm from the tested hydrant,
pressure at this upper hydrant would be approximately 36 psi. This is higher than the IDEQ
minimum allowable pressure of 20 psi under fire flow conditions, and leaves a comfortable
safety factor above 20 psi to account for field conditions. Pressures at the lower elevation
hydrants would be expected to be higher than at the tested hydrant.
SUMMARY
Fire flows up to 1,500 gpm, at a minimum pressure of 20 psi, are available in the Sage Acres
development from newly constructed water system improvements.
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TECHNICAL MEMORANDUM
DATE:

July 17, 2013

TO:

Dave Logan , Ada County Operations Supervisor
Angela Gilman , P.E, Ada County Engineer

FROM:

Cathy Cooper, P.E

RE:

Engineer's Report , Local Improvement District 1101 , Sage Acres Water System
Improvements

BACKGROUND

The purpose of the LID was to provide municipal water supply to the homes within the Sage
Acres development that were included in the LID . The water system improvements project
constructed distribuun piping, a pump station , and all associated appurtenances in order to
provide water supply from Eagle Water Company in accordance with Idaho Department of
Environmental Quality (IDEQ) regulations . As individual homes choose to connect to the nowavailable water system , they will have domestic and irrigation flows available . In addition . all
homes in the LID have fire protection water supply available.
The boundaries of Local Improvement District No . 1101 are as shown in Figure 1. The 53
shaded parcels are included in the LID .
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Figure 1 - Local Improvement District No. 1101
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Eagle Water Company was contracted with the LID to provide construction of the
improvements. Substantial completion of the improvements was reached on April 2, 2013 with
final completion reached on April 16, 2013.
COSTS
Preliminary costs were provided by Ada County Staff on July 11, 2013, and are shown in the
following table. Total costs are $654,856.48. We understand that there will be some
adjustment to these costs when the final interest rates are determined.
Table 1. LID No. 1101, Costs for Sage Acres Water System Improvements

UDfeam

Descrlpllon

Seattle Northwest

Fmancial semces

Eagle Water Company

canstructlon

Flnlncllt
Services

---

Bond

Admln

CoullRI

- - ·------l

$ 725000

- - ----

Purchase Equipment for LID, Construction of Water
5v<hml and Cha.,.., order for $9 OBS
$628,114 00

- --·

Moore Smith Buxton &
Turclte Chtd

Bond Counsel-mtenm flnanc1na

Ada County Treasurer

Bank chirp coverage

$

70000

Ada County Operations

Ant Amencan Title

$

300.00

Ada Coimty Treasurer

lntenm Ananclng (2%)

TOTAL BASE COST

$ 1211114 66

-

$ 6All7 82

-·

--

----

-- - ------~

$ &Zl,114.00 $7.2511.00 $12,084.66 $7.4117,12 $ 654.856.48

We recommend that the costs be split evenly between the 53 lots that will benefit from the water
system improvements. Each lot is equally benefitted and has access to the same water
services - including domestic, irrigation, and fire protection water supply. Water service for
each lot will meet the same Idaho Department of Environmental Quality rules and regulations.
This even cost split results in a preliminary assessment of $12,355.78 for each of the 53 lots.
The assessment roll is included on the following page.
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_ _Ta~e ~- Sage Acres _L!D 1Mer_nber and ~t ~r Parcel Summary
I

I'
i
I
-rota1c;~1-L85&Ai ----.· _ --·- -- - - -·i---rotai N·umbe;ofPirceliJLsi- _-_ ·--

I

I

Parcel Number

Per Parcel Coat

-

BACA ANTHONY J
BAIN JOSfPH W
BERRY CHRISTOPHER
CAPPS VIRGINIA K
CARON STEVE R
CONNER JEFFERY T
CROSBY CURTIS DUFFY
CROSS STEVEN D
CURFMAN LARRY K
DECHAMBEAU DANA R
DUNN JACKA
EDWARDS MICHAEL T
ELLIOTT LAURA K
FELLOWS MICHELLE
FRANCA JOSE L
FULLER MARY RAE
GODFREY ALLEN W &
HAGERMAN BLAIR ROBERT SR
HALE LANCED
HAWKINS MICHAEL A
HEILMAN MARK
HIGHTOWER LYNN SHARON
HOFFMAN JEANETTE
HUU CHRISTOPHER B
JENSEN JACK R
JOHNSON BERYL
JOHNSON CRAIG L
JONESAUCEJ
MMSIEHUGHE
MAYES ROBERT C
MCCULLOCH GREGG H &
MILLER VALERIE P
NELSON BRIAN LEWIS
ORTON KENDALL W
OVERHOLSER LARRY R
PAULUS RANDY W
POREMBA EDWARD T
RAE CHARLOTTE
RAPLEY KATHLEEN G
ROMICK LAURA
RYDMAN DONALD WESLEY
SCHILLDANJ
SCHNEE ROXANN M
SHADE DAVID ARLIN
5HAMY DAVID J
SIMON MICHAEL K
SMITHPAULH
SNODGRASS JERRY L
THOMAS DON & MARY FAMILY TRUST
THOMAS DON & MARY FAMILY TRUST
THORNTON ALFRED
TIPTON SHARON DIANE
ZEHNER MIKE W

R7689000100
R7B89000172
R7689000490
R76B9000160
R7B8B000150
R7B8B00018D
R7B89000080
R7B8B000550
R7B89000370

$12,355.78
$12,355.78
$12,355.78
$12,355.78
$12,355.78
$12,355.78
$12,3SS 78
$12,355.78
$12,3SS.78
$12,355.78
$12355.78
$12,355.78
$12,355.78
$12,355.78
$12.355.78
$12,355.78
$12,355 78
$12,355 78
$12,3SS.78
$12355.78
$12,355.78
$12,3SS.78
$12,355.78
$12,355.78
$12'155.78
$12,355.78
$12,355.78
$12,355.78
$12,355.78
12,355.78
$1BSS.78
$12355.78
$12,355.78
$12,355 78
$12355.78
$12,355.78
$12,355.78
~12.355.78
$12,355.78
$12,355.78
$12,355.78
$12355.78
$12,355.78
$12.355.78
$12.355,78
S12~55.78
$12355.78
$12,355.78
$12355.78
$12,355.78
12.355.78
;u355,79
12.355.78

11067 N CULDESAC WAY
11034 N CULDESAC WAY
10235 W CAYUSE LN
11068 N CULDESAC WAY
11026 N CULDESAC WAY
10976 N CULDESAC WAY
9902 W PRAIRIE RD
9897 W LARIAT ST
10102 W CAYUSE LN
10251 W CAYUSE LN
11028 N RUNWAY DR
10158 W PRAIRIE RD
11029 N RUNWAY DR
11036 N RUNWAY OR
9837 W PRAIRIE RD
10159 W PRAIRIE RD
10062 W CAYUSE LN
10236 W PRAIRIE RD
10061 W CAYUSE LN
9975 W PRAIRIE RD
11001 N RUNWAY DR
11145 N CULDESAC WAY
9974 W CAYUSE LN
10955 N RUNWAY DR
10101 W CAYUSE LN
10030 W PRAIRIE RD
11165 N CULDESAC WAY
11154 N CULDESAC WAY
10000W PRAIRIE RD
9780 W PRAIRIE RD
10988 N RUNWAY DR
9951 W LARIAT ST
10357 W PRAIRIE RO
10166 W CAYUSE LN
9903 W PRAIRIE RD
9997 W CAYUSE LN
10027 W CAYUSE LN
10455 W PRAIRIE RD
10028 W CAYUSE lN
11130 N CULDESAC WAY
8999 W PRAIRIE RD
9950 W PRAIRIE RD
9998 W CAYUSE LN
9864 W PRAIRIE RD
9786 W PRAIRIE RO
10374 W PRAIRIE RD
9951 W PRAIRIE RD
10029 W PRAIRIE RD
10230 W CAYUSE LN
10237 W PRAIRIE RD
9601 W PRAIRIE RD
10082 W PRAIRIE RD
10294 W PRAIRIE RD

R7B8900D482
R7B88000030
R7689000440
R7689000230
R7B89000310
R7B89000250
R7689000360
R7689000020
R7B88000510
R7B89000270
R7B89000450
R7689000110
R7689000330
R7689000460
R7689000500
R76890000SO
R768B000120
R76B9000132
R76B90000S5
R7689000200
R7689000400
R76B9000560
R7689000430
R76890003BO

R7689000290
R7689000530
R7889000520

R7689000420
R76890003SO
R7689000140
R7B89000300
R7B89000075
R76B9000340

R7689000090
R76B9000190

R7689000005
R7689000280
R7689000260
R7689000390

R768900D240
R7689000320

R76B9000040
R7689000015

I
I

- - - • .- -~

I

LID Member (Primary Owner!

R7B88000410

I

.

.•• Addreu

I

Clay, State Zip
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE. ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, 10 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE ID 83714-9790
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE ID 83714-0000
BOISE ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE ID 83714-0000
BOISE, ID 83714-0000
BOISE ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, 10 83714-0000
BOISE, ID 83714-0000
BOISE, 10-83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE, ID 83714-0000
BOISE ID 83714-0000
BOISE, ID 83714-0000
BOISE ID 83n4-0000
BOISE, ID 83714-DOOO
BOISE, 10 83714-0000
BOISE ID 83714-0000
BOISE ID 83n4-0000
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Sage Acres LID Member and Cost Per Parcel Summary
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Roll No 1'11-0wner

j

I

-

~

1

SIMON MICHAEL K

LOT1
BlK1OF.'N____
i
P.AR t30S6

2
3

ZEHNER MIKE W
HAGERMAN BLAIR ROBERT SR

' T 2 BlK'1 SAGE ACRES
..:
SBLK 1 .:
PAA~ OF<NW~- • ~
)
".!.
•• T4BLK1
PAR 12488 OF-N2NW4 I
"
T5BLl<1 r
~
I
PAR t2.a1 OF!:NE4NW4~ :;.,::LOTS BU< 1
"
I
PAR t2446 OF:NE4NW& ,,
IPAR -·-OPLOTi'l RI IC 1 ;.
PAR ~J•-OF NE4NW!I
':'
PAR eoD,,. OF, LOTs 7/8 BU< 1
~
LOTIIBLJC 1
,·
' I ,.
LOT1DBLK 1 ,
nr-11mw1 1..
• I
t;
nT~12 Al IC 14;
I
LOT f3 EU< 1 ·-·
I
,PAR1t2~ OF NE4NW4
LOT 14 BLK 1'SAGE ACRES
T;H; a, IC 1 :._
·PAR,f2405 OF·NE4NW4.
LOT 18BLK1C.: .•
_;
PAR'f2999 OF NE4NW!I
._ -.
LOT17BLK1
..
PAR t - • 01<NE4NW4
C
LOT18RLK ~
.. .·1
LOT 19 BLK 1;;~ .

4

EDWARDS MICHAEL T

6

TIPTON SHARON DIANE

6

JOHNSON BERYL

7

--~~~HUGHE

8

SCHLLDANJ
CROSBY CURTIS DUFFY
SHADE DAVID ARLIN
N&OC&AN•- NYJ
HIGHTOWER LYNN SHARON
JOHNSON CRAIG L

·-

,, -

~

,._
~

9

10
11
12
13
14
15
18

JONES ALICE J
ROMICK LAURA

A

,_

".,.

l.,\

-:;

~.
,>,,

"'~

CARON STEVE R

.

17

CAPPS VIRGINIA K

2-

18
19

BAIN JOSEPH W
CONNER JEFFERY T

~

'

-

~

-.

"'

..

-

-

PAR~- OF: NE4NW4
20
21
22

23
24
25
211
27

28
29
30
31
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E
:r,
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39

40
41

42
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44
45

46
47
48
49

60
51
52
53

..)
LOT20BLK1. nTo,1a11C1:,. :a•
PAR ~111 OF NE4NWll
PAR f2llD5 Of NE4NW4
FELLOWS MICHELLE
LOT1 111 "2 '
THOMAS DON & MARY FAMILY TRUST • LOT2BtK2 '
l LOT3 BLK2 ~
FULLER MARY RAE
' LOT4BLK2 .:.-:
SNODGRASS JERRY L
'•
:..
TS Bl>2 1.:, ;,
HAWKINS MICHAEL A
SMITH PAULH
LOT& BLK2
OVERHOLSER LARRY R
LOT 7 BLK2
RYDMAN DONALD WESLEY
LOT8BLK2
FRANCA JOSE L
LOT9BLK2
THORNTON ALFRED
LOT10BlK2
LOT11 BlK2
IH FFMAN JEANETTE
LOT 12RIK2
LOT 13BLK2
LOT 14BLK2
CURFMAN LARRY K
L0T15BlK2
ORTON KENDALL W
L0T16BlK2
TH ..
MARY FAMILY TRUST LOT 17BlK2
MCCULLOCH GREGG H l
LOT18BlK2
DUNN JACKA
LOT19BLK2
RAE CHARLOTTE
LOT1 BLK3
NELSON BRIAN LEWIS
LOT2BLK3
LAURAK
LOT3 BLK3
HEILMAN MARK
LOT 4BLK3
HULL C:HRis OPHER B
LOT 5BLK3
DECHAMBEAU DANA R
PAR I0482 OF NW4NW4
BERRY CHRISTOPHER
LOT2BLK4
nT3R11r4
.,r-~rN ··- KR
HALE LANCED
LOT4BLl<4
POREMBA EDWARD T
LOT 5BLK4
PAULUS RANDY W
LOT& BU<4
K:ROSS STEVEN D
LOT2BLK5
M• _. ya, "RIE P
LOTS BLK6

6HAMY DAVID J
MA r= ROBERT C

.~
,

.-

NL~,._,

''""

~

.,,.

',,
....

..
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---

_.,

,-.

-·..
.?

·--

-.,

.,
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SAGE ACRES RANCHETIES
ADJ TO LOT 1 BU< 1
RANCHETTES l PAR ADJ N'LY
SAGE ACRES RANCHElTES
ADJ TO LDT 3 BLK 1
SAGE ACRES RANCHETIES
ADJ TOLOT4Ri K 1
SAGE ACRES RANCHETTES
ADJ TO LOT 6 BLK 1
SAGE ACRES RANCHElTES
ADJ TO LOT 8 BU< 1
SAGE ACRES RANCN"- '""'
ADJ TO LOT 7 BLK 1
SAGE ACRES R - s
SAGE ACRES RANC
SAGE ACRES RANC
SAGE
RANCHETIES
SAGE
RANCHETIES
SAGE
RANCHETIES
ADJ TO LOT 13 BLK 1
RANCHETTES ll POR NE4NW4 N'LY
~•'-E .,,N~~ RAff"w~ 'ES
ADJ TO LOT 15 BLK 1
SAGE ACRES RANCHETIES
ADJ TO LOT 16 BLK 1
SAGE ACRES RANCHETTES
ffll0T17 111 "1
SAGE ACRES RANCHETTES
SAGEACRESRANCHETIES

HETTES
Hf' CFS
1::::~::1
1
BLK1
SAGE ACRES RANCHETTES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETTES
SAGE ACRES RANCHETTES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
-•EACRt:t;-H.:

-····

=

SAGE
1:S
SAGE
ES
SAGE
1:S
SAeE
H
""
SAGEACRESRANCHETIES
SAGE ACRES RANCHETTES
SAGE ACRES RANCHETTES
SAGE ACRES RANCHETIES
-·E ACRES MANO HETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETTES
SEC114N1E&LOT1 BLK4
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ACRES RANCHETIES
SAGE ..cRES RANCHETIES
SAGE ACRES RANCHETTES
-•EACRES- H,: '"-"

,-AddNu
10374 W PRAIRIE RO

Cltv. Slall ZID
BOISE ID 83714--0000

10294 W PRAIRIE RO
10236 W PRAIRIE RO

BOISE D 83714-0000
BOISE ID 83714--0000

10158 W PRAIRIE RO

BOISE ID 83714--0000

10082 W PRAIRIE RD

BOISE ID 83714-0000

Parat Number

PwLaU

R7889000006

'512355.78

S0511223056
R7888000015

II
488

I

.-,

11:,35579
11235578
151235578
1s1,:,...,,-.79

S0511212488

10030 W PRAIRIE RD

BOISE D 83714-0000

1.... , W PRAIRIE RO

BOISE o~,1-••

1196D W PRAIRIE RO
9902 W PRAIRIE RD
9884 W PRAIRIE RD
11067 N CULDESAC WAY
11146 N CULDESAC WAY
11186 N CULDESAC WAY

BOISE
BOISE
BOISE
BOISE
BOISE
BOISE

11164 N CULDESAC WAY
11130 N CULDESAC WAY

BOISE ID 83714-0000
BOISE ID 63714-0000

11026 N CULDESAC WAY

BOISE ID 83714-0000

11068 N CULDESAC WAY

BOISE 10 83714-0000

11034 N CULDESAC WAY
10976 N CULDESAC WAY
N HORSESHOE BENO RO
9788 W PRAIRE RD
9780 W PRARIE RD

BOISE 1083714-0000
BOISE ID 83714--0000
ID 83714--0000
ID 83714-0000
ID 83714--0000

11038 N RUNWAY DR
10237 W PRAIRIE RD
10159 W PRAIRIE RD
10029 W PRAIRIE RD
9975 W PRAIRIE RD
9951 W PRAIRIE RD
9903 W PRAIRIE RD
8999 W PRAIRIE RD
9837 W PRAIRIE RD
9801 W PRAIRIE RD
9974 W CAYUSE LN
9998 W 1.AYUS1: LN
10028WCAYUSE LN
10062WCAYUSE LN
10102 W CAYUSE LN
10188WCAYUSE LN
10230 W CAYUSE LN
10988 N RUNWAY DR
11029 N RUNWAY DR
10455 W PRAIRIE RD
10357 W PRAIRIE RD
11029 N RUNWAY DR
11001 N RUNWAY OR
10965 N RUNWAY DR
10251 W CAYUSE LN

BOISE
BOISE
BOISE
BOISE
BOISE
BO«:i=
BOISE
BOISE
BOISE
BOISE.
BO=

R7689000050

1112,.-78

S0511212446
!51""-78

•

$0511212436

1
10101~
W w.
N
10081 W
N
10027W
.N
9997 W CA SE LN
9897 W LARIAT ST
,-1 W LARIAT ST

ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 83714--0000
ID 83714-0000
ID 83714-0000

ID 83714-0000
ID 83714--0000
ID 83714--0000
1083714-0000
ID 83714-0000
ID 83714--0000
ID 83714-0000
ID 83714-0000
ID 63714-8780
ID 63714--0000
ID 83714--0000
·-••~r 1083714--0000
BOIS!' ID 83714--0000
BOISE ID 83714-0000
BOISE D 83714-0000
BOISE. ID 83714-0000
,~ ISE ID 8371-••.,
BOISE ID 83714--0000
BOISE ID 83714-0000
BOISE IO 83714--0000
IO 83714--0000
ID 83714-0000
10 83714--0000
ID 83714-0000
ID 83714-0000
ID 83714-0000
ID 8371-••••
BOISE ID 83714-0000
BOISE ID 83714--0000
BOISE 1083714-0000
BOISE ID 83714-0000
- · - 10 .... ,1-····

R7689000076
R76890000BO
R788900009D

R7889000100
R7889000110
R7889000120
806112124211
R7889000132
R~140
SD511212405
R7889000150
SD5112129911
R7889000160
-·121~~
R7889000172
R7689000180
50511212936
R7889000190
R7ll89000200
50611212918
S0511212905
R7889000230
R7689000240
R78880002S0

R7889000280
R7689000270

R7889000280
· R7888000290
R7889000300
R7888000310
R7888000320
R7888000330

R7888000340
R
R7889000380

R7e89000370
R7688000390

R7889000400
10

R7689000420
R7889000430

R7889000440

R7689000450

-

R7889000460
R7889000482
R7889000490

R7888000520

R

R78890005!i0

R

'112 366 78
$12 366 78
112,-78
512355 78
512-78
512-78
512-=~78
112~..., 78
s1~:1._..._....78
$1""-"-~ 78
1~
12
12
12
12

.78
78
.78
78
78

12,.-78
12.35578
12.365 78
12.35678
1 35578
1
78
1
78
1
.78
1
.78
12
.78
1
78
1 L5! 78
1 35578
1 -78
1 35578
1 355.78
1 ,~-78
1 355.78
12
78
,78
12
12
78
12
78
12
78
12
78
12
78
$12
78
12
78
12
78
1" ""78
1" .~.711
1" "78
1~ ·~78
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Richard G. Smith, ISB No. 2500
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Dane A. Bolinger, ISB No. 9104
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: 208.344.6000
Facsimile: 208.954.5267
Email: rsmith@hawleytroxell.com
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Attorneys for Respondents Board of Local
Improvement District No. 1101 and Board of Ada
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
JEANETTE HOFFMAN, DON THOMAS,
)
MARI THOMAS, BRIAN NELSON, LOUISE )
LUSTER, LYNDA SNODGRASS, LANCE
)
HALE, MONIQUE HALE, ROXANNE METZ,)
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HAGERMAN, LISA BERRY, DARRIN
)
HENDRICKS, KATHLEEN (RAPLEY)
)
HENDRICKS, LAURA ELLIOTT, LESLIE
)
CURFMAN, MIKE ZEHNER, JOSE
)
FRANCA, KAREN CROSBY, CHUCK
)
BOYER, and KIM BLOUGH,
)
)
Appellants,
)
)
vs.
)
)
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)
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)
)
Respondents.
)
)
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DECLARATION OF BRUCE KRISKO

DECLARATION OF BRUCE KRISKO- 1
03304.0032. 7115178.1

000275

.

·•

Bruce Krisko, pursuant to I.R.C.P. 7(d) and 56 and LC.§ 9-1406, declares:
1.

I am over the age of 18, and I am competent and willing to testify to the matters

set forth in this declaration. The following testimony is based on my personal knowledge and
review of records kept by Ada County in the regular course of business.
2.

I am a Construction Manager for Ada County's Department of Operations. I

served as the Construction Manager on behalf of Ada County for the Sage Acres Water System
Improvements Project ("Sage Acres Project"), which is the subject of the above-named
Appellants' Notice of Appeal of Assessments ("Notice of Appeal") filed September 18, 2013.
Therefore, I have personal knowledge of the circumstances surrounding the Sage Acres Project
and the construction of that project.
3.

In my capacity as Construction Manager, I oversaw inspection of the Sage Acres

Project by an independent inspection company, Materials Testing and Inspection, and was
present at the project on a daily basis during that process.
4.

I personally observed all parts, materials, and equipment utilized in constructing

the Sage Acres Project both before and during installation.
5.

All of the parts, materials, and equipment installed in the Sage Acres Project were

unused, with the exception of the standby generator, which was specifically allowed by Eagle
Water Company's contract with Ada County Local Improvement District No. 1101 ("Sage Acres
LID" or "the LID") (the "Contract") to be used equipment (Section 12.4, "District will allow a
used backup generator in the pump house on conditions that the generator passes a minimum
two (2) hour load test."). I have attached as Exhibit A a true and correct copy of the Contract,
which is maintained in the records of my office. The standby generator installed in the Sage
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Acres Project was in very good condition, and it passed the requisite test. Other than the standby
generator, no used parts, materials, or equipment were installed in the Sage Acres Project.
6.

As part of my duties as Construction Manager, I also personally observed the

work performed by Eagle Water Company in constructing the Sage Acres Project. The project
was constructed according to specifications set by the Contract and using proper and
workmanlike construction practices. Any issues during the project were promptly addressed by
the project team and corrected by Eagle Water Company.
7.

Design and construction of the Sage Acres water delivery system complied in all

respects with applicable statutes, ordinances, codes, and other authorities. The system design
was approved by the Idaho Department of Environmental Quality, the project passed inspection
by Materials Testing & Inspection and Ada County, and the completed system was tested and
approved by project engineer SPF Water Engineering and the Eagle Fire Department. On
August 1, 2013, I received a letter from the Eagle Fire Department Fire Marshal confirming that
the system "exceeds the minimum requirements as stated in the 2009 International Fire Code"
and approving "all fire hydrant locations and required fire flows for Sage Acres Subdivision." A
true and correct copy of the letter is attached as Exhibit B.
8.

The Sage Acres water system has been in operation for over a year now, and I am

aware of no issues with its performance. In my experience, any issues with poor construction
usually show up within the first year following construction.
9.

Because the pipelines constructed in the Sage Acres Project were placed within

the right-of-way area, this required working through landscaping features that homeowners had
placed in the right-of-way over the years. None of the work performed exceeded the boundaries

DECLARATION OF BRUCE KRISKO - 3
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of the right-of-way area, and I am aware of no damage that was done to any private property
outside of the right-of-way area.

I declare under penalty of perjury pursuant to the law of the State of Idaho that the
foregoing is true and correct.

4_ _

Date: __;_/___,'zl..__a_<zs_,__/_.__f

r /
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this l\~ay of December, 2014, I caused to be served a
true copy of the foregoing DECLARATION OF BRUCE KRISKO by the method indicated
below, and addressed to each of the following:
Andrew T. Schoppe
THE LAW OFFICE OF ANDREW T. SCHOPPE PLLC

950 W. Bannock Street, Suite 1100
Boise, Idaho 83 702

[Attorneys for Plaintiffs}

O).J.S. Mail, Postage Prepaid
~ Hand Delivered
D Overnight Mail
DE-mail: andrew@schoppelaw.com
D Telecopy: 208.392.1607
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EXHIBIT
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000280

•
CERTIFICATE

STATE OF IDAHO

)
) ss
COUNTY OF ADA )

I, CHRISTOPHER D. RICH, Clerk of the District Court, Ex-officio Auditor and
Recorder of Ada County, do hereby certify that the annexed is a full, true, and correct copy of
Ada County Agreement 9746, Potable Water Supply Contract by and Between Local
Improvement District No 1101 and Eagle Water Company, Inc., Sage Acres Water Distribution
System Project, as it appears on file in the Auditor's Office, Ada County,
State of Idaho.
IN WITNESS WHEREOF, I have set my hand and affixed my official seal this
8th day of December, 2014.

Ada County Clerk
By Chelsea Carattini, Deputy
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Agreement No.
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POTABLE WATER SUPPLY CONTRACT
BY AND BETWEEN
LOCAL IMPROVEMENT DISTRICT NO 1101
AND
EAGLE WATER COMPANY, INC

SAGE ACRES WATER DISTRIBUTION SYSTEM
PROJECT

n:lbid documents & construction kslsage acres lid\07 09 12 sage acres potable water contract clean 6.doc
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THIS POT ABLE WATER SUPPLY CONTRACT with Fixed Contract Price (the
"Agreement") is made and entered into by and between Local Improvement District No I 101
("District") and EAGLE WATER COMPANY, Inc., an Idaho corporation and regulated utility
("Eagle Water").
This Agreement is for the design and construction of a domestic, irrigation and fire flow
water supply system for the Sage Acres subdivision, in particular, the residents of Local
Improvement District 1101, identified as the Sage Acres Water Distribution System (the
"Project").
NOW, THEREFORE, iri consideration of the mutual promises, covenants and
agreements stated herein, and for other good and valuable consideration, the sufficiency of which
is hereby acknowledged, District and Eagle Water agree as follows:
ARTICLE I
RECITALS
WHEREAS, the Board of Ada County Commissioners signed Ordinance No. 780
officially creating Local Improvement District No i 101 for the purpose of constructing a water
distribution system for the purpose of providing water for drinking, irrigation, and fire control
purposes to certain portions of the Sage Acres Subdivision;
WHEREAS, on August 1, 2011, the Board of District Commissioners solicited proposals
from design firms for engineering services for the Project, selecting SPF Water Engineering,
LLC as its preferred design professional firm;
WHEREAS, Eagle Water is
Public Utilities Commission;

a public utility operating under the jurisdiction of the Idaho

WHEREAS, the boundaries of the District are located within the authorized service
provision area of Eagle Water;
WHEREAS, other water companies are not currently permitted to provide service within
the boundaries of the District;
WHEREAS, Eagle Water has capacity to supply the water needs of the District;
WHEREAS, the Board District Commissioners have determined to obtain water from
Eagle Water;
WHEREAS, Eagle Water has agreed to expand its system to provide water to the
District;
WHEREAS, the Public Works Act exempts regulated public utilities from the
requirement of maintaining a public works license for construction and development work done
incidental to.their business;
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WHEREAS, Eagle Water has agreed to use SPF Engineering as its designer for the
Project;
WHEREAS, the Idaho Department of Environmental Quality ("DEQ") regulates
installation of public water systems;
WHEREAS, Ada County has agreed to grant an easement in favor of Eagle Water for a
booster pump station as is more fully described in Exhibit "F";
WHEREAS, the District will transfer the Project to Eagle Water at final payment;
WHEREAS, Eagle Water has supplied specifications and plans showing how it proposes
to provide water to and serve the District with water in compliance with Idaho Public Utilities
Commission rules and regulations, DEQ rules and regulations, and other governing jurisdiction
laws and regulations.
ARTICLE 2
[Intentionally Omitted)
ARTICLE 3
THE AGREEMENT AND THE CONTRACT DOCUMENTS

3.1
The Contract Documents. The Contract between Eagle Water and District
includes this Agreement (and all exhibits described herein), and the other Contract Documents
specified herein below:
ISPWC, Version 2012
The Project Manual for construction of Sage Acres Water System Improvements stamped
byDEO
All of the foregoing documents, and any change orders authorized hereby, constitute the
Contract between the parties for the design and construction of the Project, all of which are
hereby incorporated herein and made a part hereof.
3.2
Enumerated Documents Form Entire Contract. Documents not specifically
enumerated in Section 3.1 of this Agreement are not Contract Documents, and do not form any
part of the Contract.

3.3
Complete Agreement.
The Contract constitutes the entire and exclusive
agreement between District and Eagle Water with reference to the Project. The Contract
supersedes any and all prior documents, discussions, communications, representations,
understandings, negotiations or agreements by and between the parties.
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3.4
Contract Interpreted As A Whole. The Contract is intended to be an integral
whole and shall be interpreted as internally consistent. Work required by any page, part, or
portion of the Agreement shall be required.
3.5
Provision Of All Things Required. Anything that may be required, or reasonably
implied or inferred by or from the Contract Documents which make up the Contract, or any one
or more of them, shall be provided by Eagle Water for the Fixed Contract Price.
3.6
Privity Only With Eagle Water. Nothing contained in the Contract shall create,
nor be interpreted to create, privity or any other relationship whatsoever between District and
any person except Eagle Water, and similarly, between Eagle Water and any person except
District.
3.7
Agreed Interpretation Of Contract Terms. When a word, term, or phrase is used
in the Contract, it shall be interpreted or construed first, as defined herein; second, if not defined,
according to its generally accepted meaning in the construction industry; and third, if there is no
generally accepted meaning in the construction industry, according to its common and customary
usage. Headings are used herein solely for convenience.
3.8
Term "Include" Intended To Be Encompassing. "Include," "include," or
"including," as used in the Contract, shall be deemed in all cases to be followed by the phrase,
"without limitation."
3.9
Use Of Singular And Plural. Words or terms used as nouns in the Contract shall
be inclusive of their singular and plural forms, unless the context of their usage clearly requires a
contrary meaning.
3.10 Definition Of Material Breaches Not Exhaustive. The specification herein of any
act, failure, refusal, omission, event, occurrence or condition as constituting a material breach of
the Contract shall not imply that any other nonspecified act, failure, refusal, omission, event,
occurrence or condition shall be deemed not to constitute a material breach of the Contract.
3.11 Order Of Precedence. In the event of any conflict, discrepancy, or inconsistency
among any of the Contract Documents which define the work for each phase of the Project, the
following shall control:
As between figures given on plans or scaled measurements, the figures
(a)
shall govern;
As between large scale plans and small scale plans, the large scale plans
(b)
shall govern;
As between plans and specifications, the requirements of the plans shall
(c)
govern;
As between this Agreement and the plans or specifications, this
(d)
Agreement shall govern.
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ARTICLE4
EAGLE WATER'S REPRESENTATIONS AND WARRANTIES
4.1
Specific Representations. In order to induce District to execute this Agreement
and recognizing that District is relying hereon, Eagle Water, by executing this Agreement, and
without superseding, limiting, or restricting any other representation or warranty set forth
elsewhere in this Agreement, or the Contract, or implied by operation of law, makes the
following express representations to District:
(a)
Eagle Water, on its own behalf or through contracts with others, has
retained Cathy Cooper of SPF Water Engineering, LLC, a professionally and fully
licensed engineer, who will remain licensed to practice engineering by all public
entities having jurisdiction over Eagle Water or the Project;
(b)
Unless otherwise expressly provided in this Agreement, Eagle Water will
maintain all necessary licenses, permits or other authorizations necessary to allow
Eagle Water to perform the Work for the Project until Eagle Water's duties
hereunder have been fully satisfied (excluding licenses that may only be obtained
by District);
(c)
Eagle Water has the expertise, experience, and knowledge as well as the
necessary plant, personnel and financial capability to perform the Design Services
and the Work in accordance with the terms of the Agreement;
(d)
Eagle Water represents that all design services for the project have been or
will be performed by Eagle Water Company pursuant to agreements between
Eagle Water or its agents and said entities. Eagle Water further represents that it
has contracted with design professionals, duly licensed and qualified to perform
the Design Services required by this Agreement, and that all Design Services
specified or contemplated in this Agreement will be performed by or at the
specific direction of such design professionals;
(e)
Prior to the execution of this Agreement, Eagle Water has visited and
inspected the entire Project site and relevant areas adjacent thereto and the local
conditions under which the Project is to be designed, constructed and operated
and Eagle Water has reviewed the site as necessary, to determine the conditions
under which the Work will be performed, and Eagle Water accepts the conditions
of the Project site and areas adjacent thereto which may impact the performance
of the Work and has taken those conditions into account in entering into the
Agreement;
(f)
In entering into this Agreement, Eagle Water represents that it has made
such independent inspections as it has determined, based on its extensive
experience, to be reasonably necessary and prudent. The Fixed Contract Price
includes amounts which Eagle Water understands and agrees are sufficient to
cover any foreseeable conditions (concealed, subsurface, or other). Consequently,
should foreseeable concealed conditions encountered in the performance of the
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Work, whether surface or subsurface, be at variance with the conditions indicated
by the Contract Documents or at variance with Eagle Water's expectations, Eagle
Water agrees that no adjustment in the Fixed Contract Price shall be made, and
Eagle Water shall complete the Work, absorbing all such unexpected expense;
provided, however that Eagle Water may seek an adjustment to the Fixed
Contract Price if the conditions (including conditions addressed in Section 22.2
hereof) encountered in the performance of the Work are covered by and within
risks expressly assumed by the District in this Agreement;
(g)
Eagle Water represents it has developed or fully reviewed the Contract
Documents described in Section 3.1 of this Agreement. Based thereon, Eagle
Water represents that it will prepare the Detailed Design to be fully consistent
with the purposes, standards, and provisions set forth in said attachments, and that
the Project will be and is constructible in accordance with said documents and the
Detailed Design;
(h)
Eagle Water warrants that the Contract Time is a reasonable period for
performing the work, and that the Scheduled Completion Dates provide
reasonable periods of time for performing the Work;
(i)

[Intentionally Reserved.]

(j)

[Intentionally Reserved.]

(k)
Eagle Water represents it has received, reviewed, compared, studied, and
carefully examined all of the documents which make up the Contract, and has
found them in all respects to be complete, accurate, adequate, consistent,
coordinated, and sufficient for Eagle Water to complete its performance as set
forth in the Contract Documents.
Such review, comparison, study, and
examination shall be a warranty that the Project can be finally designed and
constructed in accordance with the Detailed Design to be completed by Eagle
Water and to the quality level specified herein for the Fixed Contract Price;
(I)
Eagle Water assumes full responsibility to the District for the improper
acts and omissions of its Subcontractors or others employed or retained by Eagle
Water in connection with the Project; and

(m)
Eagle Water shall prepare all documents and things required by the
Contract, including the Detailed Design and Design Documents, and shall
perform all Work in such a manner that they shall be accurate, complete, and for
an amount not to exceed the Fixed Contract Price or the fixed prices established,
and that all such documents and things prepared and all Work performed by Eagle
Water shall be sufficient to accomplish the purposes of the Project, as identified
by District, and shall be in confonnity and comply with all applicable law, codes,
and regulations.
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ARTICLE 5
BUDGET
5.1

Project Budget
(a)
Eagle Water has prepared, and prior to issuance of the Notice of Proceed,
has provided to County, a project budget meeting the limitation set by the Fixed
Contract Price. The detail of the project budget shall be maintained by Eagle
Water as part of the project documents.
(b)
A schedule of values for Detailed Design and for the Work, as required in
Section 16;3 herein, may be substituted for the project budget detail.
ARTICLE6
DETAILED DESIGN

6.1
Time For Preparation. Not later than thirty (30) days after the execution of this
Agreement and the execution of the Letter Agreement, District shall issue a Notice to Proceed
for Design Services for the Project to Eagle Water w~ich will authorize Eagle Water to
commence Design Services on the Project. As a condition precedent Eagle Water shall submit a
Project Schedule, which may be modified by the requirements of Sections 6.10 and 12.6 of this
Agreement.
6.2
Fast Track Acknowledged. The Project, including the Design Services and the
Work to be performed by Eagle Water may be conducted by Eagle Water using fast track design
and construction principles and practices, subject to the provisions in Article 11 regarding the
issuance of Notices to Proceed for Work. Pursuant thereto Eagle Water may prepare the
Detailed Design for specified portions of the Work, and upon approval of such parts of the
Detailed Design by District may perform such portions of the Work, even though the entire
Detailed Design has not been · completed by Eagle Water or approved by District.
Notwithstanding the provisions of this Section 6.2, Eagle Water agrees that all other provisions
of this Agreement must be satisfied regarding the performance of the Design Services and the
Work, and that Eagle Water assumes all responsibility for all increased costs and all delays in the
completion of the Project which are caused by Eagle Water's utilization of any fast track
procedures or practices, including dividing the Detailed Design into specified portions as set
forth in the Project Schedule, and completing the Work according to those approved portions of
the Detailed Design.
6.3
The Detailed Design. The Detailed Design shall include all Design Documents
which shall describe with specificity all elements, details, components, materials, and other
information necessary for the complete construction of the Project and the rendering of the
Project fully operational for its intended purposes, as identified by the District, including
compliance with all testing, permitting, qualifications, certifications, validations, and obtaining
regulatory approvals by all applicable regulatory authorities required to render the Project and all
its components operational and functionally and legally usable for their intended purpose.
Subject to the provisions of Section 18. 7 of this Agreement, District shall review and approve,
where appropriate, the Design Documents, or any portion thereof.
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6.4
Design Documents. "Design Documents" means all the design documents
provided by Eagle Water and approved by District pursuant to the Agreement, including, without
limitation, those for use in constructing the Project, performing the Work, the Exhibits to the
Agreement, and the rendering of the Project fully operational for its intended purposes, as
identified by District, and shall include, without limitation, a Preliminary Engineering Report
submitted to DEQ and the Project Manual for Construction of Sage Acres Water System
Improvements and related materials prepared by or on behalf of Eagle Water.
6.5
Preparation Of Project Site Information. Eagle Water shall prepare, as necessary,
surveys and topographic information needed to establish line and grade of streets, water lines,
pumps, location of property lines and easements, and other information required for completion
of the Work.
·
6.6
Design Services. "Design Services" means any and all architectural, engineering,
or design tasks or services required to be performed by Eagle Water for the Completion of the
Project pursuant to the Agreement, and all labor, materials, supervision, equipment, computers,
documents, and other things necessary for the performance of such task or services.
6. 7
Quality Of Design Services. Eagle Water shall be responsible for the professional
quality, completeness, accuracy, and coordination of Design Documents. Eagle Water shall
provide Design Services that will result in an operationally cost-efficient and economical facility
that meets all environmental and regulatory requirements as of the date hereof, and uses the most
appropriate available technology. Eagle Water shall provide for all testing and inspections
required by sound professional architectural and engineering practices and by governmental
authorities having jurisdiction over the Project.
6.8
Compliance With Laws And Regulatory Requirements. In providing Design
Services, Eagle Water shall comply with the lawful requirements of all federal, state, and local
authorities having lawful jurisdiction over the Project. Eagle Water shall design the Project to
meet all applicable requirements of building control laws and regulations in relation to the
design, construction, occupation, and operation of the Project, including, without limitation,
environmental standards, fire and safety regulations, and requirements and compliance with all
other applicable standards and codes.
6.9
Duty To Correct Errors. Eagle Water shall, without additional compensation,
immediately correct any errors, omissions or deficiencies in its Design Services and Design
Documents.
6.10 Schedule Of Design Services. As a supplement to and consistent with the Project
Schedule attached hereto and described in Section 3.1, and to the extent not already a part of said
Project Schedule, Eagle Water shall submit for District's approval a design schedule for the
performance of Eagle Water's Design Services which shall include allowance for reasonable
time required for District's review of submissions and for approvals of authorities having
jurisdiction over the Project, and which shall describe in detail the break-down of the portions of
the Detailed Design specified by Eagle Water in completing the entire Detailed Design, and the
dates by which those specified portions of the Detailed Design will be completed. The Design
Schedule, when approved by District, shall not, except for good cause, be exceeded by Eagle
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Water. Should Eagle Water at any time during the course of performing the Agreement, have
any reason to believe that it will be unable to meet any completion date in accordance with the
Design Schedule, it shall promptly notify District's Representative in writing. In such notice,
Eagle Water shall state the reason for the delay, including the party responsible, if any, and the
steps being taken to remedy or minimize the impact of the delay. Failure of Eagle Water to
submit such notice shall constitute a waiver by Eagle Water of any claim for an adjustment to the
Design Schedule or the Contract Time. Subject to the provisions of Section 18. 7 of this
Agreement, District shall review and approve, where appropriate, the Design Schedule, or any
portion thereof. The Design Schedule shall be incorporated into and be a part of the Project
Schedule.
ARTICLE 7
PERFORMANCE OF CONSTRUCTION WORK
7.1
General Intent. Eagle Water shall perform all Work necessary to construct the
Project in accordance with the Contract and to render the Project and all its components
operational and functionally and legally usable for its intended purposes, as identified by
District.
7.2
Work Defined. The term "Work" shall mean whatever is done by or required of
Eagle Water to perform and complete its duties relating to the construction of the Project under
the Agreement, including, without limitation, the following:
(a)
Construction of the whole and all parts of the Project in full and strict
conformity with the Contract;
(b)
The provision and furnishing, and prompt payment therefor, of all labor,
supervision, services, materials, supplies, equipment, fixtures, appliances,
facilities, tools, transportation, storage, fuel, heat, light; cooling, other utilities and
every other thing or service required for the construction of the Project;
(c)
The procurement and furnishing of all necessary building permit[s] and
other permits required for the construction of the Project;
(d)
The creation and submission to DEQ of detailed drawings depicting all
construction;
(e)
Furnishing a copy of the Certification to DEQ that Eagle Water has
constructed the Work in compliance with the Project Manual for Construction of
Sage Acres Water System Improvements and furnishing to the District a copy of
the authorization from DEQ to Eagle Water allowing the provision of water to the
District;
(f)
The furnishing of all other services and things required or reasonably
inferable from the Contract Documents, including the provisions of Article 12
below.
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ARTICLE 8
[Intentionally Reserved]

ARTICLE9
DISTRICT'S REPRESENT NrIVE
9.1
Identification Of District's Representative. The District's Representative for the
Project shall be the Director of Ada County Operations. The District's Representative can act for
and on behalf of District unless otherwise specified herein. District may designate District's
Representative to act in place of District with respect to anything in this Agreement and
District's Representative has full authority to act on behalf of and to the same extent as District.
ARTICLE 10
[Intentionally Omitted]

ARTICLE 11
TIME FOR CONSTRUCTION: THE CONTRACT TIME
11.1 Commencement Of Construction. After DEQ has approved the Project Manual
for Construction of Sage Acres Water System Improvements, District and Eagle water shall
conduct a pre-construction conference. Eagle Water shall submit a Safety Plan approved by the
Project Engineer, a Schedule of Values in compliance with Section 16.3, and a Schedule of
Construction at the pre-construction conference. Upon receipt of the approved Safety Plan,
Schedule of Values and the Schedule of Construction and completion of the pre-construction
meeting, District shall promptly notify Eagle Water in writing, by issuance of a Notice to
Proceed for the Work, that Eagle Water should proceed with the Work or approved portions of
the Work.
11.2 Time For Completion. Eagle Water shall commence the Work when authorized
by District under Section 11.1, and the Work shall be carried out regularly and without
interruption. Eagle Water shall substantially complete the Work not later than eight (8) calendar
months after Eagle Water receives a notice to Proceed for Design Services or such other date as
may by Change Order be designated (the "Scheduled Completion Date"). The number of
calendar days between the effective d_ate of the Notice to Proceed and the Scheduled Completion
Date is the "Contract Time." Eagle Water shall achieve Final Completion of the Work no later
than two (2) weeks after substantial completion.
11.3

Liquidated Damages For Delay In Substantial Completion.
(a)
Eagle Water shall pay District as liquidated damages in accordance with
the following schedule for each day of unexcused delay in achieving Substantial
Completion beyond the Scheduled Completion Date I:
(1)

for days 1 through 30 - $500.00/day

(2)

for days 31 through 60 - $1,000.00/day
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(3)
(b)

for days 61 through 150 - $2,000.00/day.

[Intentionally Reserved.)

(c)
Any sums due and payable under this Section 11.3 by Eagle Water shall
be payable, not as a penalty, but as liquidated damages representing an estimate of
delay damages likely to be sustained by District, estimated at the time of
executing this Agreement. Such liquidated damages shall apply regardless of
whether Eagle Water has been terminated by District prior to Substantial
Completion so.long as Eagle Water's actions or inactions substantially caused the
delay; provided, however, that if Eagle Water is in substantial compliance with
the Project Schedule at the time of termination, no liquidated damages will be
assessed against Eagle Water. All liquidated damages shall be in addition to and
not in preclusion of the recovery of actual damages resulting from other defects in
Eagle Water's perfonnance hereunder for matters other than delays in Substantial
Completion. When District reasonably believes that Substantial Completion will
be unexcusably delayed, District shall be entitled, but not required, to withhold
from any amounts otherwise due to Eagle Water an amount then believed by
District to be adequate to recover liquidated damages applicable to such delays.
District shall provide Eagle Water a ten (10) day notice of its intent to withhold
liquidated damages hereunder and· the amount of said liquidated damages to be
withheld. If and when Eagle Water overcomes the delay in achieving Substantial
Completion, or any part thereof, for which District has withheld payment, District
shall promptly release to Eagle Water those funds withheld, but no longer
applicable as liquidated damages.
11.4

[Intentionally Reserved.]

11.5 Time Is Of The Essence. All limitations of time set forth herein are material and
time is of the essence of the Agreement.
11.6 District's Approvals/Project Schedule. The attached Project Schedule identifies
dates and durations for District's approvals and actions. Failure of the District to adhere to this
schedule shall be cause for time extensions to the Contract Time provided Eagle Water complies
with the provisions of Article 22 of this Agreement.
11. 7

[Intentionally Reserved.]

11.8

[Intentionally Reserved.]

ARTICLE 12
ADDITIONAL DUTIES AND RESPONSIBILITIES OF EAGLE WATER
12.1 Eagle Water To Perform All Design Services ·And Work Required By The
Contract. The intent of the Contract is to require complete, correct and timely execution of the
Design Services and the Work. Any and all Design Services and Work that may be required,
reasonably implied or reasonably inferred by the Contract, or any part of it, as necessary to fully
comply with the Contract and produce the intended result, or as otherwise indicated by District
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---~as of the effective date of this Agreement consistent with the attachments to this Agreement
described in Section 3.1., shall be provided by Eagle Water without increase to the Fixed
Contract Price.
12.2 Strict Compliance With The Contract Documents. All Work performed by Eagle
Water shall be in strict compliance with the Contract Documents, unless deviation from strict
compliance has been approved by District. "Substantial compliance" is not strict compliance.
Any Work not in strict compliance with the Contract Documents is defective.
12.3 Supervision Of The Work. The Work shall be strictly supervised and directed
using Eagle Water's best and highest skill and effort, Eagle Water bearing full responsibility for
any and all acts or omissions of those engaged in the Work on behalf of Eagle Water.
12.4 Warranty Of Workmanship And Materials. Eagle Water warrants and guarantees
to District that all labor furnished to progress the Work under the Agreement will be competent
to perform the tasks undertaken and is the best quality reasonably obtainable, that the product of
such labor will yield only high quality results in strict compliance with the Contract, that
materials and equipment furnished will be of high quality and new unless otherwise permitted by
the Contract, and that the Work will be of high quality, free from faults and defects and in strict
conformance with the Contract. Any and all Work not strictly conforming to these requirements
shall be considered defective and shall constitute a breach of Eagle Water's warranty. District
will allow a used backup generator in the pump house on conditions that the generator passes a
minimum two (2) hour load test.
12.5 Commencement Of Guarantee And Warranty Periods. Special or specific
guarantees and warranties which are required by the Agreement to run for a fixed period of time
shall commence running on the date of Substantial Completion of all the Work.
12.6 Eagle Water's Schedule Of Construction. Eagle Water, within fifteen (15) days
after the commencement of any construction activities, shall submit to District, for its
information, and comply with, Eagle Water's Schedule of Construction for completing the Work
by the Scheduled Completion Date. The Schedule of Construction shall be a detailed critical
path (CPM) schedule in a form mutually agreeable to District and Eagle Water. The Schedule of
Construction shall be updated at least monthly and shall be revised to reflect conditions
encountered from time to time and shall be related to the entire Project. Each such update shall
be furnished to District. Strict compliance with the requirements of this Section shall be a
condition precedent for payment to Eagle Water, and failure to strictly comply with said
requirements shall constitute a material breach of the Agreement.
12.7 Record Copy Of Contract Documents. Eagle Water shall continuously maintain
at the site, accessible by District, an updated copy of the Agreement, including one record copy
of the Contract Documents marked to record on a current basis changes, selections and
modifications made during construction. Additionally, Eagle Water shall maintain at the site,
accessible by District, a copy of all Shop Drawings, Product Data, Samples, and other
Submittals. Upon Final Completion of the Work, or upon District's request, all of the documents
described in this Section shall be finally updated and delivered to District and shall become the
property of District.
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12.8 Review And Approval Of Submittals. Eagle Water shall review, study, and
approve, or take other necessary action upon all Shop Drawings, Product Data, Samples, and
other Submittals to ensure that the Project will be constructed in a timely fashion in strict
compliance with the Agreement.
12.9 District's Option To Review Submittals. District shall, in its discretion, have the
right to review and approve Submittals, and if District so elects, Eagle Water shall not perform
any portion of the Work as to which District has required submittal and review until such
Submittal has been approved by District's Representative. Approval by District, however, shall
not be evidence that Work installed pursuant thereto conforms with the requirements of the
Agreement nor shall such approvals relieve Eagle Water of any of its responsibilities or
warranties under the Agreement. If District elects to review Submittals, Eagle Water shall
maintain a Submittal log which shall include, at a minimum, the date of each Submittal, the date
of any resubmittal, the date of any approval or rejection, and the reason for any approval or
rejection. Eagle Water shall have the duty to perform a review of all Submittals for general
content and for apparent compliance with the Detailed Design before submission of same to
District. Shop Drawings and other Submittals from Eagle Water do not constitute a part of the
Contract, but such submittals are understood to provide further definition and specificity of
materials and equipment to be incorporated into the Work; provided, however, that if Eagle
Water submits shop drawings or submittals which are at variance with the Contract Documents
including the Detailed Design documents approved by District, Eagle Water must designate such
fact in writing on or with the shop drawing or submittal. Failure of the District to approve
Submittals in a timely fashion and to adhere to the schedule, shall be cause for time extensions to
the Contract Time, provided Eagle Water meets the requirements of Article 22 hereof.
12.10 Procurement And Review Of Warranties. Eagle Water shall procure from all
Subcontractors and Suppliers all warranties required by the Agreement and shall transmit to
District, a certification that all warranties required by the Agreement have been obtained. Eagle
Water shall review all such warranties and shall certify to District that the warranties are in strict
compliance with the requirements of the Contract.
12.11 Procurement Of Operations And Maintenance Documentation. Eagle Water shall
prepare or procure all documentation required by the Agreement regarding the operating and
recommended maintenance programs relating to the various elements of the Work and transmit
to the District a certification that it has done so.
12.12 As-Built Drawings. Eagle Water shall prepare and provide to District a set of all
as-built drawings that shall be complete and, except as specifically noted, shall reflect
performance of the Work in strict compliance with the requirements of the Agreement.
12.13 Compliance With Labor Laws. Eagle Water shall assume all labor responsibility
for all personnel assigned to or contracted for the performance of the Work and agrees to strictly
comply with all its obligations as employer with respect to said personnel.
12.14 Testing. Inspections. And Approvals. Eagle Water shall be responsible for
procuring all tests and inspections required by sound professional practices and by governmental
authorities having jurisdiction over the Project, and shall assume the cost of such tests and
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testing. District and Eagle Water shall agree on all entities who shall conduct certified testing
under this Section. Eagle Water shall submit certified results of such tests to District. If the
laws, ordinances, rules, regulations or orders of any public authority having jurisdiction require
any Work to be specifically inspected, tested, or approved, then Eagle Water shall assume full
responsibility therefore, pay all costs in connection therewith and furnish to District the required
certificates of inspection, testing or approval, unless otherwise expressly provided in Article 26
of this Agreement. .
·
12.15 Applicable Laws. Eagle Water warrants that it will comply with all public laws,
ordinances, rules, and regulations applicable to the services to be performed under the Contract,
including, without limitation, those relating to the terms and conditions of the employment of
any person by Eagle Water in connection with the Work to be performed under the Contract.
12.16 Compliance With Construction Regulations. Eagle Water shall perform the Work
in accordance with all construction codes, laws, ordinances, or regulations applicable to the
design and execution of the Work. Any fine or penalty which may be imposed as consequence
of any violation of this provision shall be paid by Eagle Water, and Eagle Water shall, to the
extent of any violation by Eagle Water hereunder, indemnify and hold District harmless from all
loss, damages, and expense, including attorney's fees, resulting from any such violation or
alleged violation.
12.17 Permits. Licenses And Notices. All construction and building permits, licenses
and authorizations necessary for the construction of the Project shall be secured on behalf of
District and paid for by Eagle Water. Eagle Water shall notify District's Representative when it
has received said permits, licenses, and authorizations and upon receipt shall supply District with
copies of same. The originals of said permits, licenses and authorizations shall be delivered to
District upon completion of the Work, and receipt of such documents by District shall be a
condition precedent to final payment. Eagle Water shall also give and maintain any and all
notices required by applicable laws pertaining to the construction of the Work.
12.l8 [Intentionally Reserved.]
12.19 Site Safety And Security. Eagle Water shall take all reasonable steps and legally
required measures at the site to comply with applicable safety regulations and standards and to
adequately protect the Work, stored materials, and temporary structures located on the premises,
and to prevent unauthorized persons from entering upon the site. Eagle Water shall at all times
safeguard District's property and employees from injury or loss in connection with the
performance of the Agreement; provided, however, only to the extent District's or District's
Representat1ves' employees comply with Safety Plan. Eagle Water shall at all times safeguard
and protect its own partially or completely finished Work and that of the adjacent property and
all adjacent work from damage.
12.20 Repair Of Collateral Damages. Unless otherwise instructed by District, Eagle
Water shall repair and return to original condition all buildings, streets, curbs, sidewalks,
utilities, or other facilities affected by Eagle Water's performance of the Work, all without
additional cost to District.
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12.21 Cleaning The Site. Eagle Water shall keep the site reasonably clean during
performance of the Work. Upon Final Completion of the Work, Eagle Water shall thoroughly
clean the Project Site and the Project and remove all waste, debris, trash and excess materials or
equipment, together with Eagle Water's property therefrom.
12.22 District's Access To Work. At all times relevant to the Agreement, Eagle Water
shall provide access to the Work to District and its designees.
12.23 Decisions Regarding Aesthetic Effect. District's decisions in matters relating to
aesthetic effect shall be final if consistent with the intent of the Detailed Design.
12.24 Eagle Water To Remain An Independent Contractor. In the performance of the
Agreement, Eagle Water's status as an independent contractor shall not be modified or
diminished by reason of any instructions issued by District or District's Representative to Eagle
Water or any of Eagle Water's employees, Subcontractors, or representatives.
ARTICLE 13
FIXED CONTRACT PRICE
13 .1 Fixed Contract Price. Eagle Water agrees that the fixed price District shall pay to
Eagle Water for the completion of all Design Services and all Work described in the Contract
Documents to complete the Project in accordance with the Detailed Design and the Design
Documents, the quality standards described in Section 4.1 (i), and the purposes of the Project, as
identified by District, shall be the sum of Six Hundred Nineteen Thousand Two Hundred and
no/100 Dollars ($619,200.00). The price set forth in the preceding sentence is referred to herein
as the "Fixed Contract Price." The Fixed Contract Price shall not be modified unless all
conditions precedent to a change in the Fixed Contract Price have been satisfied, including the
execution of a Change Order in accordance with the requirements of this Agreement.
13.2 Adjustments To Fixed Contract Price. In entering into this Agreement, Eagle
Water understands and agrees that the Fixed Contract Price can only be increased in very limited
circumstances, and in accordance with the provisions set forth in this Agreement, including but
not limited to the Change Order procedures set forth in Article 21 and the Claims procedures set
forth in Article 22. Subject to the provisions of this Agreement, the Fixed Contract Price can be
increased if:
(a)
District directs or agrees to a change in the Project which increases the
cost of the Design Services or the Work;
(b)
Eagle Water encounters Subsurface or Concealed conditions at the Project
Site, which meet the requirements of Section 22.2 hereof and which cause Eagle
W1:1,ter to incur increased costs in the Design Services or the Work;
(c)
Eagle Water encounters Hazardous Materials, as defined in Section 26.4,
complies with the provisions set forth therein, and incurs increased costs to the
Design Services or the Work;
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(d)
Eagle Water incurs unavoidable increased costs in performing Design
Services or the Work as a direct result of changes after the execution of this
Agreement in directly applicable laws, codes and ordinances, such as changes in
life-safety building codes or zoning laws, changes in sales taxes, legislatively
enacted new categories of taxes (such as a gross receipts tax), and changes in
environmental regulations which relate to the Project; or
(e)
Emergencies which meet the requirements of Section 21.12, and which
cause Eagle Water to incur increased costs in the Design Services or the Work.
Except for the foregoing, Eagle Water agrees that Eagle Water assumes all other
risks which may cause increased costs to the Design Services or the Work, and agrees that the
Fixed Contract Price will not be increased as a result of any such risks.
13.3 Taxes. Unless otherwise provided in this Agreement, the Fixed Contract Price
shall include all taxes in the Cost of the Project which are or may be legally exacted during the
construction of the Project.
ARTICLE 14
ADDITIONAL SERVICES
14.1 Additional Services. Eagle Water shall provide or procure the following
additional Services upon the request of the District. These services are not part of the Design
Services or Work which are covered by the Fixed Contract Price. In requesting the performance
of the Additional Services set forth below, District may issue a Change Order.
(a)

Services requested by the District; or

(b)
Serving or preparing to serve as an expert witness in connection with any
proceeding, legal or otherwise, regarding the Project, so long as Eagle Water is
not a party to the proceeding.
ARTICLE 15
[Intentionally Resen,ed.)

ARTICLE 16
PAYMENT OF THE FIXED CONTRACT PRICE
16.1 Payment Procedure. District shall pay the Fixed Contract Price, as it may be
adjusted by the operation of this Agreement, to Eagle Water in accordance with the procedures
set forth in this Article 16.
16.2

[Intentionally Reserved.]

16.3 Schedule Of Values. Eagle Water shall prepare and present to the District Eagle
Water's Schedule of Values (including Engineering Services) apportioning the Fixed Contract
Price among the different elements of the Project for purposes of preliminary and final payment.
Eagle Water's Schedule of Values shall be presented in a format, with such reasonable detail as
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the District requests, and not to exceed 100 separate items. Eagle Water shall not imbalance its
Schedule of Values nor artificially inflate any element thereof. The violation of this provision by
Eagle Water shall constitute a material breach of this Agreement. Eagle Water's Schedule of
Values will be utilized for Eagle Water's Payment Requests but shall only be so utilized after it
has been acknowledged in writing by District. The Schedule of Values submitted by Eagle
Water pursuant to this Section may from time to time be amended by Eagle Water, subject to the
approval of District.
16.4 Submission Of Payment Requests. On or before the 5th day of the month after
purchase of project materials, Eagle Water may submit to the District's Representative a
Preliminary Payment Request for fifty percent (50%) of the amount shown on actual vendor
receipts for the project materials purchased and properly stored at the Project site (or elsewhere if
off-site storage is approved in writing by the District). Said Payment Request shall be in the
form of the Standard Construction Pay Request (Exhibit "B" attached to this Agreement) and
shall include whatever supporting information as may be required by District. Supporting
documentation shall include lien waivers from each and every vendor supplying project materials
included in the preliminary payment requests. On the date of Substantial Completion, Eagle
Water may request a second payment for ninety-five percent (95%) of the remaining part of the
Fixed Contract Price allocated on the Schedule of Values to Contract requirements to the date of
the Payment Request for properly provided labor and materials, and for equipment properly
incorporated in the Project, and materials or equipment necessary for the Project, less the total
amount of previous payments received from the District. Any payment on account of stored
materials or equipment will be subject to Eagle Water providing written proof that the District
has title to such materials or equipment and that they are fully insured against loss or damage.
The District shall be entitled to place a UCC lien on project materials, PROVIDED, the District
shall formally release and terminate all such liens upon Final Completion and provide Eagle
Water written verification of same.
16.5 District's Right To Inspect. As an additional condition precedent to payment
under this Article 16, and including payment for Substantial Completion and on Final
Completion, District may inspect Eagle Water's books and records which support and confirm
all of the items set forth in the Schedule of Values and all other items described in any request
for Payment by Eagle Water.
16.6

Warranty Of Completed Work; Review Of Payment Requests.
(a)
Each Payment Request shall be signed by Eagle Water and shall constitute
Eagle Water's representation that the quantity of work has reached the level for
which payment is requested, that the work has been properly installed or
performed in strict compliance with the Contract, and that Eagle Water knows of
no reason why payment should not be made as requested.
(b)
Thereafter, the District's Representative shall review the Payment Request
and may also review the work at the Project site or elsewhere to determine
whether the quantity and quality of the work is as represented in the Payment
Request and is as required by this Contract. The District's Representative shall
approve in writing the amount which is properly owing to Eagle Water.
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16.7 Conditions Precedent To Payment. In addition to all other conditions precedent
contained herein, it shall be a condition precedent to payment of any pay request that Eagle
Water, if requested by District, have submitted updated schedules for the performance of its
Work and Design Services as required by this Agreement and that Eagle Water shall have
furnished to District properly executed waivers of lien or rights to claim on bonds furnished by
Eagle Water for this Project, in a form acceptable to District, from all Subcontractors,
materialmen, Suppliers or others lien or other claim rights, wherein they shall acknowledge
receipt of all sums due pursuant to all prior pay requests and waive and relinquish any liens, lien
rights, or other claim rights relating thereto. The submission by Eagle Water of a Payment
Request also constitutes an affirmative representation and warranty that all work for which the
District has previously paid is free and clear of any lien, claim, or other encumbrance of any
person whatsoever.
16.8 Time For Payment. Subject to Section 16.16 hereof, the District shall make
payment to Eagle Water within ten (10) days following Eagle Water's submittal of a proper
Payment Request.
16.9 Amount Of Progress Payments. District shall pay the amount of each pay request
properly due under this Agreement less such amounts, if any, owing by Eagle Water to District
or which District shall have the right to withhold as authorized by this Agreement.
16.10 Title Passes Upon Final Payment. Upon payment of the final pay request
submitted by Eagle Water, receipt of all permits necessary to utilize the Project for the purposes
intended, and completion of all regulatory testing, title to the Work shall immediately pass to
Eagle Water.
16.11 Eagle Water's Use Of Progress Payments. Upon receipt of any payment from
District, Eagle Water shall promptly pay all Subcontractors, materialmen, laborers, and Suppliers
such remaining amounts to which they are entitled for the Work covered by such payment.
16.12 Use Of Joint Checks. If District becomes informed that Eagle Water has not paid
a Subcontractor, materialmen, laborer, or Supplier as provided herein, District shall have the
right, but not the duty, to issue checks and payment then or thereafter otherwise due to Eagle
Water naming Eagle Water and any such Subcontractor, materialmen, laborer, or Supplier as
joint payees. Before issuing any joint checks hereunder, District shall provide ten (10) days prior
written notice to Eagle Water. Such joint check procedure, if employed by District, shall create
no rights in favor of any person or entity beyond the right of the named payees to payment of the
check and shall not be deemed to commit District to repeat the procedure in the future nor to
create any contractual or other relationship of any kind between District and such person or
entity.
16.13 Payment Not A Waiver Or Acceptance. No payment to Eagle Water shall be
interpreted or construed to constitute acceptance of any Work not in strict compliance with the
Contract, and Eagle Water expressly accepts the risk that defective Work may not be detected (1)
during any inspection by District, (2) prior to making of any payment to Eagle Water, or (3)
before District's occupancy of the Project.
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16.14 Withholding Of Payment.
Notwithstanding any withholding of payments
hereunder, District shall timely pay to Eagle Water all amounts due Eagle Water under this
Article which are not in dispute under this Section. District shall have the right to refuse to make
payment (and, if necessary, rnay demand the return of a portion or all of the amount previously
paid to Eagle Water) in an amount then believed by District to be adequate to cover the penalties,
damages, and potential losses resulting or likely to result from:
(a)
The quality of a portion, or all, of Eagle Water's Work not being in
accordance with the requirements of this Contract;
(b)
The quantity of Eagle Water's Work not being as represented in Eagle
Water's pay request, or otherwise;
(c)
Eagle Water's rate of progress being such that, in District's op1mon,
Substantial Completion, Final Completion, or both, may be unexcusably delayed;
(d)
Eagle Water's failure to use Contract funds, previously paid Eagle Water
by District, to properly pay Eagle Water's Project-related obligations including,
but not limited to, Subcontractors, laborers and material and equipment Suppliers;
(e)
Evidence that the balance of the Work cannot be completed in accordance
with the Agreement for the unpaid balance of the Fixed Contract Price;

(t)
Claims made, or likely to be made, against District or its property because
of acts or omissions of Eagle Water;
(g)

Loss caused by Eagle Water;

(h)
Eagle Water's failure or refusal to perform any of its obligations to
District; and
(i)
Failure of Eagle Water to pay taxes as required by Idaho Code, Title 63,
Chapter 15.
In the event that District makes written demand upon Eagle Water for amounts
previously paid by District as contemplated in this Section 16.14, Eagle Water shall promptly
comply with such demands.
16.15 Unexcused Failure To Pay. If District, without justifiable cause or basis
hereunder, fails to pay Eagle Water any amounts due and payable to Eagle Water within twenty
(20) days after the date established herein for payment of such amounts, then Eagle Water may
suspend its Design Services or, as applicable, the Work until payment is made, provided that
Eagle Water first gives five (5) days' written notice to District of its intent. Any payment due
hereunder which is not made within thirty (30) days after the date due shall bear interest at
statutory interest rate set forth in LC. 28-22-104.
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ARTICLE 17
SUBSTANTIAL AND FINAL COMPLETION
17.1 Substantial Completion. With respect to the Project, "Substantial Completion"
means that stage in the progression of the Work, as approved by District in writing, when the
Project is sufficiently complete in accordance with the Agreement that District can enjoy
beneficial use or occupancy of the entire Project, (i.e. that potable and fire flow water can be
delivered in compliance with all applicable rules, regulations, and other laws, and with the plans
and specifications, and that Eagle Water can utilize ·it for all of its intended purposes and is
sufficiently complete to allow District and Eagle Water to obtain all required permissions from
local governing authorities to accept the entire Project for use as a public water system including,
but not limited to, a letter from DEQ authorizing service.) A condition precedent to Substantial
Completion is the receipt by District of copies of all necessary certificates of occupancy or other
authorizations for the use and occupancy of the Project required of Eagle Water by any
governmental or regulatory authority.
17.2 Determination Of Substantial Completion. When Substantial Completion has
been achieved for the Project, Eagle Water shall notify the District, in writing and shall furnish to
the District a listing of those matters yet to be finished. The District or its designee will
thereupon timely conduct an inspection to confirm that the work is in fact substantially complete.
Such inspection shall be based on commercial reasonableness; provided however, that possession
by Eagle Water of all necessary or required permits for operation of the Project and delivery of
water is a pre-condition of the District's duty to conduct an inspection. Upon its confirmation
that Eagle Water's work is substantially complete, the District will so notify Eagle Water in
writing and will therein set forth the date of Substantial Completion. If the District, through its
inspection, fails to find that Eagle Water's work is substantially complete, District shall repeat
all, or any portion, of its Substantial Completion inspection as often as necessary until
Substantial Completion is achieved. If District is required to perform more than two Substantial
Completion inspections, Eagle Water shall bear the cost of each additional inspection, which cost
may be deducted by the District from any payment then or thereafter due to Eagle Water.
District shall notify Eagle Water, in writing, prior to commencing any inspections for which it
may deduct payment to Eagle Water therefore. Guarantees and equipment warranties required
by the Contract shall commence on the date of Substantial Completion.
17.3 Payment Upon Substantial Completion. Upon Substantial Completion, the
District shall pay Eagle Water an amount sufficient to increase total payments to Eagle Water to
ninety-five percent (95%) of the Fixed Contract Price, as adjusted by the operation of this
Agreement less any amounts attributable to liquidated damages, together with the reasonable
costs as determined by the District for completing all incomplete work, correcting and bringing
into conformance all defective and nonconforming work, and handling any outstanding or
threatened claims which result from Eagle Water's acts or omissions.
17.4 Final Completion. "Final Completion" means the completion of all Design
Services and all Work required by, and in strict compliance with, the Agreement, including
Eagle Water's provision to District of all documents and things required to be provided by the
Agreement.
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17.5 Determination Of Final Completion. When the Project is finally complete and
Eagle Water is ready for a final inspection, it shall notify the District and District's
Representative thereof in writing. Thereupon, the District's Representative will perform a final
inspection of the Project.
17.6 Final Payment. If the District's Representative confirms that the Project is
complete in full accordance with the Contract and that Eagle Water has performed all of its
obligations to the District under the Contract, the District's Representative will furnish a final
approval for payment to the District certifying to the District that the Project is complete and
Eagle Water is entitled to the remainder of the unpaid Fixed Contract Price as adjusted by
operation of this Agreement, less any amount withheld pursuant to the Contract. If the District's
Representative is unable to issue its final approval for payment and is required to repeat its final
inspection more than three times of the Project, Eagle Water shall bear the cost of each
additional inspection, which cost may be deducted by the District from Eagle Water's final
payment.
17.7 Conditions Precedent To Final Payment. Prior to being entitled to receive final
payment, and as a condition precedent thereto, Eagle Water shall furnish District, in the form and
manner required by District, the following:
(a)
An affidavit that all of Eagle Water's obligations to Subcontractors,
laborers, equipment or material Suppliers, or other third parties in connection with
the Project, have been paid or otherwise satisfied;
If required by District, separate releases of lien or lien waivers from each
(b)
Subcontractor, lower tier subcontractor, laborer, Supplier or other person or entity
who has, or might have a claim against District or District's property;

(c)

If applicable, consent(s) of surety to final payment;

(d)
A complete set of the as-built drawings and the record set of Contract
Documents;
(e)
All product warranties, operating manuals, instruction manuals and other
record documents, drawings and things customarily required of a Contractor, or
expressly required herein, as a part of or prior to Project closeout. District and
Eagle Water shall mutually determine the method of transferring warranties to
Eagle Water upon final payment; and
(f)
Verification that Eagle Water has paid all taxes as required by Idaho Code,
Title 63, Chapter 15.
17.8 Acceptance Of Final Payment A Waiver. Acceptance by Eagle Water of final
payment shall constitute a waiver and release of all claims against District by Eagle Water except
for those claims previously made in writing against District by Eagle Water, pending at the time
of final payment and specifically identified on Eagle Water's pay request for final payment as
unsettled at the time it submits its pay request.
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ARTICLE 18
ADA COUNTY AND DISTRICT'S DUTIES, OBLIGATIONS, AND RESPONSIBILITIES
18.1 Provide Project Information. District shall provide Eagle Water with information
regarding District's requirements for the Project including any desired or required design or
construction schedule. ·
18.2 Review Of Documents. District shall review any documents submitted by Eagle
Water requiring District's decision, and shall render any required decisions pertaining thereto.
18.3 Provide Notice Of Defects. In the event District knows of any material fault or
defect in the Work, nonconformance with the Agreement, or of any errors, omissions or
inconsistencies in the Design Documents, then District shall give prompt notice thereof in
writing to Eagle Water.
18.4 Access To The Site And The Work; Providing Information. District shall provide
Eagle Water access to the Project Site and to the Work, and shall provide Eagle Water with such
information, existing and reasonably available, necessary to Eagle Water's performance of the
Contact as Eagle Water may request.
18.5 Cooperation To Secure Permits, Licenses. Approvals, And Authorizations.
District shall cooperate with Eagle Water in securing any necessary licenses, permits, approvals
or other necessary authorizations for the design, construction and certification of the Project.
Should the cooperation and best effo11s of the District and Eagle Water fail to timely secure
necessary Licenses, Permits, Approvals and Authorizations from public agencies, and that failure
results in delays to the project schedule, then Eagle Water shall be entitled to an extension of the
Contract Time, provided Eagle Water has complied with the provision of Article 22 of this
Agreement.
18.6 Timely Performance. District shall perform the duties set forth in this Article 18
in a reasonably expeditious fashion and in accordance with the Project Schedule so as to permit
the orderly and timely progress of Eagle Water's Design Services and of the Work.
18.7 District's Reviews, Inspections. Approvals, And Payments Not A Waiver.
District's review, inspection, or approval of any Work, Design Documents, Submittals, or pay
requests by Eagle Water shall be solely for the purpose of determining whether such Work and
such documents are generally consistent with District's construction program and requirements.
No review, inspection, or approval by District of such Work or documents shall relieve Eagle
Water of its responsibility for the performance of its obligations under the Agreement or the
accuracy, adequacy, fitness, suitability, or coordination of its Design Services or the Work.
Approval by any governmental or other regulatory agency or other governing body of any Work,
Design Document, or Contract Documents shall not relieve Eagle Water of responsibility for the
strict performance of its obligations under the Agreement. Payment by District pursuant to the
Agreement shall not constitute a waiver of any of District's rights under the Agreement or at law,
and Eagle Water expressly accepts the risk that defects in its performance, if any, may not be
discovered until after payment, including final payment, is made by District.
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18.8 Delay Or Forbearance Not Waiver. District's agreement not to exercise, or its
delay or failure to exercise, any right under the Agreement or to require strict compliance with
any obligation of Eagle Water under the Agreement shall not be a waiver of the right to exercise
such right or to insist on such compliance at any other time or on any other occasion.
18.9 Subsurface Information Requested By Eagle Water. District shall furnish to
Eagle Water, prior to the execution of this Agreement, any and all written and tangible material
knowingly in its possession concerning conditions below ground at the site of the Project. By
furnishing such material, District does not represent, warrant, or guarantee its accuracy or
completeness either in whole or in part, and shall have no liability therefor, except pursuant to
Section 22.2 of this Agreement.
18.10 Approvals And Easements. Ada County shall grant Eagle Water an easement
substantially in the form of Exhibit F. Eagle Water shall obtain all other easements required for
construction, and shall pay for necessary assessments and charges required for use and
occupancy of the Work. District shall render such assistance as Eagle Water may request in
obtaining such easements, certificates of occupancy, and the like.
18.11 Right To Stop Work. In the event Eagle Water fails or refuses to perform the
Work in strict accordance with the Agreement, or is otherwise in breach of this Contract, District
may, at its option, in~truct Eagle Water to cease and desist from performing further Work, or any
part thereof. Upon receipt of such instmction from District in writing specifying the reasons
therefor, Eagle Water shall immediately cease and desist as instructed by District and shall not
proceed further until the cause for District's instructions has been corrected, no longer exists, or
District instructs that the Work may resume.
18.12 District's Right To Perform Work. In the event District issues such instructions to
stop Work, and in the further event that Eagle Water fails and refuses within seven (7) days of
receipt of same to provide adequate assurance to District that the cause of such instructions will
be eliminated or corrected, then District shall have the right to carry out the Work with its own
forces, or with the forces of other contractors, and Eagle Water shall be fully responsible for the
reasonable costs incurred in performing such Work. The rights set forth in Section 18.11 and
this Section 18.12 are in addition to, and without prejudice to, any other rights or remedies
District may have against Eagle Water, including the rights to terminate or withhold payment as
provided herein.
18.13 [Intentionally Reserved. J
18.14 [Intentionally Reserved.)
18.15 District Communication With Eagle Water.
The District and District's
Representatives shall communicate with Eagle Water's subcontractors, suppliers and architects,
engineers only through Eagle Water. The District shall have no contractual obligations to
subcontractors, suppliers or the architects, engineers.
18.16 District Personnel. District shall provide to Eagle Water a listing of key project
personnel of District and District's Representative working on the Project.
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18.17 District Responsible For Acts Of Employees And Consultants. District assumes
full responsibility to Eagle Water for the improper acts and omissions of its consultants or others
employed or retained by District in connection with the Project.
ARTICLE 19
PROJECT DOCUMENTATION
19.1 Maintenance Of Project-Related Records. Eagle Water shall maintain and protect
all records relating in any manner whatsoever to the Project (the "Project Records") for no less
than three (3) years after Final Completion of the Project, and for any longer period of time as
may be required by law or good management practice. In addition, Eagle Water shall retain
project correspondence, all AD Is, RFis, and minutes of meetings for four (4) years.
19.2 Availability Of Project-Related Records To District. All Project Records which
are in the possession of Eagle Water or Eagle Water's Subcontractors shall be made available to
District for inspection and copying upon District's request at any reasonable time. The Project
Records include, without limitation, all drawings, plans, specifications, Submittals,
correspondence, logs, minutes, memoranda, photographs, tape or videotape recordings, or other
writings or things which document the Project, its design, or its construction. Said records
include those documents reflecting the cost of design and construction to Eagle Water.
ARTICLE 20
PERSONNEL, SUBCONTRACTORS, AND SUPPLIERS
20.1 Subcontractor Defined. A "Subcontractor" means an entity which has a direct
contract with Eagle Water to perform a portion of the Work or the Design Services. For
purposes of the Agreement, Subcontractors shall also include those furnishing equipment and
materials fabricated especially for the Project.
20.2 Supplier Defined. A "Supplier" means an entity providing only equipment or
materials for the performance of the Work.
20.3 Naming Of Subcontractors. At the time of the execution of this Agreement, Eagle
Water shall provide to District in writing a list of those subcontractors who Eagle Water intends
to use in the performance of those portions of the Work under the Contract which involve
plumbing, heating, air conditioning or electrical work.
20.4 Terms Of Subcontracts And Purchase Orders. All subcontracts and purchase
orders with Subcontractors shall afford Eagle Water rights against the Subcontractor which
correspond to those rights afforded to District against Eagle Water herein, including those rights
of Contract suspension, termination, and stop Work orders as set forth herein. It is expressly
agreed that no relationship of agency, employment, contract, obligation or otherwise shall be
created between District and any Subcontractor of Eagle Water and a provision to this effect
shall be inserted into all agreements between Eagle Water and its Subcontractors.
20.5 Eagle Water Responsible For Acts Of Its Subcontractors. Should Eagle Water
subcontract all or any part of the Work, such subcontracting of the Work shall not relieve Eagle
Water from any liability or obligation under the Contract or under any applicable policy, law or
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regulation, and Eagle Water shall be responsible for all and any acts, defaults, omissions or
negligence of its Subcontractors, Suppliers, and consultants, as related to the performance of
Design/Services and the Work.
20.6 Personnel. Eagle Water shall employ and assign only qualified and competent
personnel to perform any service or task concerning the Project. Eagle Water shall designate one
such person as the Project Manager. Absent written instruction from Eagle Water to the
contrary, the Project Manager shall be deemed to be Eagle Water's authorized represeQtative and
shall be authorized to receive and accept any and all communications from District. Key design
and supervisory personnel assigned by Eagle Water to this Project are as follows:
Name

Function

Cathy Cooper

Principle Engineer

Eric Landsberg

Project Manager

Eagle Water shall submit the names of other key supervisory personnel, and evidence of their
competence, as such key supervisory personnel are appointed by Eagle Water. Evidence of the
above-named personnel's competence, such as a resume, shall be provided to District prior to
said personnel beginning performance of the function indicated. So long as the individuals
named above remain actively employed or retained by Eagle Water, or any related entity or
affiliate thereof, they shall perform the functions indicated next to their names unless District
agrees to the contrary in writing or unless District requests removal of any such individual from
the Project. District requests to remove any of Eagle Water's personnel shall be in writing and
shall contain substantive reasons therefore. In the event District requests the removal of any of
the individuals named above, Eagle Water shall immediately comply and shall immediately
replace such individual with a qualified substitute to whom District makes no objection, at no
cost or penalty to District for delays or inefficiencies the change may cause. In the event one or
more individuals not listed above subsequently assumes one or more of those functions listed
above, Eagle Water shall be bound by the provisions of this Section 20.6 as though such
individuals had been listed above.
20.7 Removal Of Subcontractors. If, at any time during the course of the Project,
District reasonably determines that the performance of any Subcontractor working on the Project
is unsatisfactory, District's Representative shall notify Eagle Water of the same, and shall set
forth the instances of unsatisfactory performance. Promptly on receipt of such notice, Eagle
Water shall undertake to cure such unsatisfactory performance, or shall remove such
Subcontractor from the Project and promptly replace such Subcontractor. Any cure of
unsatisfactory performance or any replacement of a Subcontractor pursuant to this Section shall
be at no cost or penalty to District for any increased costs, delays or inefficiencies caused by
such unsatisfactory performance, its cure, or by the replacement of a Subcontractor hereunder.
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ARTICLE 21
CHANGES IN THE PROJECT
21.1

[Intentionally Reserved.]

21.2 District's Right To Order Changes. The District, without invalidating the
Agreement, may unilaterally order Changes in the Project within the general scope of the
Contract consisting of additions, deletions, or other revisions. The Fixed Contract Price and the
Contract Time shall be adjusted in accordance with this Contract. All changes in the Project
which adjust the Fixed Contract Price or the Contract Time shall be authorized only by Change
Order.
21.3 Definition Of Change Order. A Change Order is a written order to Eagle Water
signed by the District or District's Representative and Eagle Water and issued after the execution
of this Agreement, authorizing a Change in the Project and/or an adjustment in the Fixed
Contract Price or the Contract Time.
21.4 Adjustment To Fixed Contract Price. The increase or decrease in the Fixed
Contract Price resulting from a Change Order shall be determined in the following order of
precedence:
(a)
First, by mutual agreement between the District and Eagle Water as
evidenced by (1) the change in the Fixed Contract Price being set forth in the
Change Order, (2) such change in the Fixed Contract Price together with any
conditions or requirements relating thereto, being signed by both parties, and (3)
Eagle Water's execution of the Change Order; or
(b)
Second, if no mutual agreement occurs between the District and Eagle
Water, under Section 21.4(a), the change in the Fixed Contract Price, if any, shall
be derived by determining the reasonable costs incurred or savings achieved,
resulting from revisions in the Work, utilizing the 2012 RS Means Cost Guide, as
adjusted for Boise, Idaho, provided Design Builder shall properly itemize the
costs or savings and shall submit sufficient substantiating data to permit
evaluation and including a reasonable design fee to perform needed design work
to implement the revisions in the Work;
(c)
Third, if the parties do not agree on the adjustment to the Fixed Contract
Price utilizing the methodology set forth in Section 2 l .4(b ), then the amount of
the change in the Fixed Contract Price shall be calculated by pricing the Labor at
the actual wage or hourly rates paid for doing the additional Design Services and
the Work; if any, plus the actual cost of materials and equipment, if any;
provided, however, that such "actual costs" must be reasonable. In addition
District shall allow a maximum of fifteen percent (15%) for all overhead, all
indirect costs, and profit to be added to the actual costs of labor, if any, and
materials and equipment, if any, pro-rated between Eagle Water, Suppliers and
Subcontractors, if any, as Eagle Water determines;
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(d)
Any such costs or savings shall be documented in the format and with
such content and detail as is required by the District.
21.5

[Intentionally Omitted]

21.6

[Intentionally Omitted]

21. 7 Extension Of Contract Time. Any extension of the Contract Time requested by
Eagle Water for performance of any change in the Design Services or the Work ordered by
District may be granted by mutual agreement and then set forth in the Change Order. Otherwise,
extensions of the Contract Time must be requested by Eagle Water pursuant to the terms and
conditions of Article 22 of this Agreement. The failure of Eagle Water to provide notice in
writing to District in accordance with Section 22.3(a) of this Agreement of any request ·for
extension of the Contract Time shall constitute a waiver by Eagle Water of any entitlement to an
extension of the Contract Time.
21.8 Effect Of Executed Change Order. The execution of a Change Order by Eagle
Water shall constitute conclusive evidence of Eagle Water's and District's agreement to the
ordered changes in the Project, the Agreement as thus amended, the Fixed Contract Price as thus
amended and the Contract Time as thus amended. Eagle Water, by executing the Change Order,
waives and releases any claim against District for additional time or compensation for matters
relating to, arising out of, or resulting from the Design Services or the Work included within or
directly affected by the executed Change Order.
21. 9

[Intentionally Omitted]

21.10 Fiduciarv Relationship.
Eagle Water recognizes and. accepts a fiduciary
relationship of trust and confidence hereby established between Eagle Water and District and
agrees that it shall at all times in good faith use its best efforts to advance District's interests and
agrees to perform the Design Services and the Work in the best professional manner.
21.11 Minor Changes In The Project. The District will have authority to order minor
Changes in the Work not involving an adjustment in the Fixed Contract Price or an extension of
the Contract Time and not reasonably inconsistent with the intent of the Detailed Design and
Design Documents. Such Changes may be effected by written order and shall be binding on the
District and Eagle Water.
21.12 Emergencies. In any emergency affecting the safety of persons or property, Eagle
Water shall act, at Eagle Water's discretion, to prevent threatened damage, injury or loss. Any
increase in the Fixed Contract Price or extension of the Contract Time claimed by the Contractor
on account of emergency work shall be determined as provided in this Article.
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ARTICLE 22
CLAIMS FOR ADDITIONAL COST OR TIME
22.1

Limitation On And Operation Of Eagle Water Claims.
(a)
Eagle Water and District understand and agree that the Fixed Contract
Price cannot increase, unless District specifically orders a Change to the Project
pursuant to Article 21 of this Agreement, or unless Eagle Water encounters a
condition or situation within the risk assumed by the District under Section 13.2
of this Agreement. In the event Eagle Water believes it is entitled to make claims
to increase the Fixed Contract Price, or to extend the Contract Time, such claims
must be made in strict compliance with this Article 22.
(b)
The procedures of this Article relating to claims of Eagle Water are
understood to be a construction management tool of District. The use of the term
"claim" herein does not constitute an error, omission, or inappropriate conduct by
either party.

22.2

Claims For Extraordinary Unforeseeable Subsurface Or Concealed Conditions.
(a)
Under the provisions of this Agreement, including the representations and
warranties of Eagle Water contained in Sections 4. l(e) and (f), Eagle Water
understands and agrees that the risk of increased costs in the Design Services and
the Work caused by the conditions of the Project Site, whether surface,
subsurface, or other conditions which affect the Site or the performance of Design
Services or the Work have been transferred to and assumed by Eagle Water under
this Agreement, and that such increased costs will be absorbed by Eagle Water,
and that there will be no increase in the Fixed Contract Price as a result of Eagle
Water encountering such conditions and increased costs. Notwithstanding this
general transference of the risk of such conditions, the parties agree that there are
limited circumstances under which Eagle Water may be entitled to an increase in
the Fixed Contract Price due to unknown, concealed, and unforeseeable
conditions, as set forth in this Article.
(b)
If subsurface or otherwise concealed conditions are encountered at the
Project Site which are:
(1)

unknown to Eagle Water; and

(2)
not reasonably foreseeable or anticipated by Eagle Water in
view of Eagle Water's representations and warranties contained in Article
4 hereof, and its experience, including specific experience; and
(3)
which are materially different from those ordinarily found
to exist and generally recognized and inherent in construction activities of
the character provided for in the Contract;
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then Eagle Water may seek an adjustment to the Fixed Contract Price and/or an
extension of the Contract Time, in accordance with the provisions of this Article
22, provided that Eagle Water shall have given notice to the District in writing
before the conditions were disturbed and in no event later than seven (7) calendar
days after Eagle Water discovered or observed the condition(s).
Upon receipt of said notice, District shall investigate such conditions
within two (2) business days, and make a determination as to whether the
conditions meet the requirements set forth in this Section 22.2 above. If District
determines that the conditions do not meet the requirements of Section 22.2,
District shall notify Eagle Water in writing stating the reasons for the
determination within fourteen (14) days of District's receipt of notice from Eagle
Water.
(c)
Examples of conditions that would not be reasonably foreseeable and thus
may qualify for an adjustment in the Fixed Contract Price and/or an extension of
the Contract Time include but are not limited to: buried vehicle bodies, which
reasonably require Eagle Water to utilize equipment to remove said vehicles
which was not contemplated by Eagle Water as necessary to perform the Work;
burial or archeological finds; dump or garbage pits that contain more than fifty
(50) cubic yards of refuse to be hauled off of the Project Site; and flowing
underground water, drain fields, storage tanks, voids or tunnels; foundations,
basements, structures, or rock formations which require "jack hammering" or
"blasting" to excavate or remove.
(d)
Examples of conditions that are reasonably foreseeable under the Contract,
and do not qualify for an adjustment in either the Fixed Contract Price and/or an
extension of the Contract Time include: materials expected to be found in river
bottom soil, including but not limited to, cobblestones, clay, sand, silt and gravel
(and combinations thereof), boulders up to one ton in size, car bodies or vehicles,
which do not require Eagle Water to utilize equipment for removal which was not
contemplated by Eagle Water for use in performing the Work, garbage pits
containing less than fifty (50) cubic yards of material.
22.3 Conditions For Eagle Water Claims. Claims by Eagle Water against the District
are subject to the following terms and conditions:
(a)
All Eagle Water claims against the District shall be initiated by a written
claim submitted to the District's Representative. Such claim shall be received the
District's Representative no later than seven (7) calendar days after the event or
the first appearance of the circumstances causing the claim, and shall set forth in
detail all knovm facts and circumstances supporting the claim and such claim
shall designate whether the claim affects the Design Services or the Work or both;
(b)
Eagle Water and the District shall continue their performance hereunder
regardless of the existence of any claims submitted by Eagle Water;
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--(c)
In the event Eagle Water seeks to make a claim for an increase in the
Fixed Contract Price, as a condition precedent to any liability of the District
therefor, Eagle Water shall strictly comply with the requirements of Subsection
22.3(a) above, and such claim shall be made by Eagle Water before proceeding to
execute any additional or changed work. Failure of the condition precedent to
occur shall constitute a waiver by Eagle Water of any claim for additional
compensation;
(d)
In connection with any claim by Eagle Water against the District for an
increase in the Fixed Contract Price, any liability of the District shall be strictly
limited to the actual costs incurred by Eagle Water and a total mark-up of no
greater than 15% for all overhead, all indirect costs, and profit of Eagle Water and
its Subcontractors, suppliers, consultants and agents, allocated as Eagle Water
may determine, and shall in no event include consequential damages of Eagle
Water. The District shall not be liable to Eagle Water for claims of third-parties,
including Subcontractors, unless and until liability of Eagle Water has been
established therefor in a court of competent jurisdiction;
(e)
In the event Eagle Water should be delayed in performing any task which
at the time of the delay is then critical or which during the delay becomes or may
become critical to the extent attributable to any act or omission by the District or
someone acting in the District's behalf, or by District-authorized Change Orders,
unusually bad weather not reasonably anticipatable, unavoidable accidents
beyond Eagle Water's control, fire, active interference by third parties with Eagle
Water's duties on-site, or other Acts of God, all relating to the Project Site, the
date for achieving Substantial Completion, or, as applicable, Final Completion,
shall be appropriately adjusted by the District upon the written claim of Eagle
Water in accordance with Subsection 22.3(a), as Eagle Water's sole remedy. A
task is critical within the meaning of this Subsection 22.3(e) if, and only if, said
task is on the critical path of the Project schedule so that a delay in performing
such task will delay the Substantial or Final Completion of the Project. Any
claim for an extension of time by Eagle Water shall strictly comply with the
requirements of Subsection 22.3(a) abov~. If Eagle Water fails to make such
claim as required in this Subsection 22.3(e ), any claim for an extension of time
shall be waived;
(f)
An extension of the Contract Time will be Eagle Water's sole remedy for
any delays of Eagle Water, whether or not delays are caused by District, District's
Representative and whether or not such delays are foreseeable, unless delays are
caused by acts of the District which constitute active interference with Eagle
Water's performance of the Work, and only to the extent such acts continue after
Eagle Water furnishes the District with written notice of such interference. In no
other event shall Eagle Water be entitled to any compensation or recovery of any
damages in connection with any delay, including, without limitation,
consequential damages, lost opportunity costs, impact damages, or other similar
remuneration. The District's exercise of any of its rights or remedies under the
Contract Documents, including, without limitation, ordering changes in the Work,
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direct suspension, or correction of the Work and, regardless of the extent or
frequency of the District's exercise of such remedies, shall not be construed as
active interference with Eagle Water's performance of the Work; and
If Eagle Water submits a schedule or progress report indicating, or
(g)
otherwise expressing an intention to achieve completion of the work prior to any
completion date required by the Contract Documents or expiration of the Contract
Time, no liability of the District to Eagle Water for any failure of Eagle Water to
so complete the Work shall be created or implied. However, District agrees to
reasonably cooperate with requests of Eagle Water to accelerate the Work.

ARTICLE 23
UNCOVERING AND CORRECTING WORK
23.1 Eagle Water Not To Cover Work Contrary To Requirements. If any of the Work
is covered, concealed or obscured contrary to the written request of District, or contrary to any
provision ofthe Agreement, said Work shall, if required by District, be uncovered for inspection
and shall be properly replaced at Eagle Water's expense without change in the Contract Time.
23.2 District's Right To Order Uncovering Of Any Work. If any of the Work is
covered, concealed or obscured in a manner complying with Section 23 .1 above, it shall, if
required by District, be uncovered for inspection. If such Work conforms strictly with the
Agreement, the cost of uncovering and proper replacement shall by Change Order be charged to
District. If such Work does not strictly conform with the Agreement, Eagle Water shall pay the
cost of uncovering and proper replacement.
23.3 Duty To Correct Rejected Work. Eagle Water shall immediately proceed to
correct Work rejected by District as defective or failing to conform to the Agreement. Eagle
Water shall pay all costs and expenses associated with correcting such rejected Work, including
any additional testing and inspections made necessary thereby.
23.4 Duty To Correct Defective Work Discovered After Completion. In addition to its
warranty obligations set forth elsewhere herein, Eagle Water shall be specifically obligated to
correct any and all defective or nonconforming Work for a period of twelve (12) months
following Final Completion upon written direction from District. This obligation shall survive
final payment by District and termination of the Agreement. If the defective or nonconforming
Work was previously noted on a punch-list, and its correction approved by District, then Eagle
Water is not obligated to recorrect said defective or nonconforming Work.
23.5 No Period Of Limitation Established. Nothing contained in Section 23.4 shall
establish any period of limitation with respect to other obligations which Eagle Water has under
the Agreement. Establishment of the one-year time period in Section 23.4 above relates only to
the duty to Eagle Water to specifically correct the Work.
23.6 District's Option To Accept Defective Work. District may, but shall in no event
· be required to, choose to accept defective or nonconforming Work. In such event, and if Eagle
Water has refused to promptly remove and correct the defective work, the Fixed Contract Price
shall be reduced by the reasonable costs of removing and correcting the defective or
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nonconforming Work. District shall be entitled to such reduction in the Fixed Contract Price
·regardless of whether District has, in fact, removed and corrected such defective Work. If the
unpaid balance of the Fixed Contract Price, if any, is insufficient to compensate District for the
acceptance of defective or nonconforming Work, Eagle Water shall, upon written demand from
District, pay District such additional compensation for accepting defective or nonconforming
Work.
ARTICLE 24
SUSPENSION AND TERMINATION
24.1 Suspension Of Performance. District may for any reason whatsoever suspend
performance under the Contract. District shall give written notice of at least five (5) days of such
suspension to Eagle Water specifying when such suspension is to become effective.
24.2 Ceasing Performance Upon Suspension. From and upon the effective date of any
suspension ordered by District, Eagle Water shall incur no further expense or obligations in
connection with the Agreement, and Eagle Water shall cease its performance. Eagle Water shall
also, at District's direction, either suspend or assign to Distri~t any of its open or outstanding
subcontra~ts or purchase orders.
24.3 Claim For Costs Of Suspension. In the event District directs a suspension of
performance under this Article 24, through no fault of Eagle Water, and provided Eagle Water
submits a proper claim as provided in this Agreement, District shall pay Eagle Water as full
compensation for such suspension Eagle Water's reasonable costs, actually incurred and paid, of:
(a)
Demobilization and remobilization, including such costs paid to
Subcontractors;
(b)

Preserving and protecting Work in place;

(c)
Storage of material or equipment purchased for the Project, including
insurance thereon; and
(d)
Performing in a later, different, or during a longer, time frame than that
contemplated by this Contract including but not limited to all increases in project
materials, labor, equipment and/or professional service fees.
24.4 Resumption Of Work After Suspension. If District lifts the suspension it shall do
so in writing, and Eagle Water shall promptly resume performance of the Agreement unless,
prior to receiving the notice to resume; Eagle Water has exercised its right of termination as
provided herein.
(a)
Eagle Water reserves the right to change its personnel for the performance
of the Work, to the extent such personnel are not reasonably available upon the
resumption of the Work; provided that District may direct by Change Order that
such personnel be retained on the Project. If District directs such retention,
District shall pay Eagle Water the reasonable costs incurred by Eagle Water to
I
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keep and/or make such personnel available upon the resumption of the Work,
including necessary stand-by costs.
24.5 Termination By Eagle Water For Prolonged Suspension Of Performance. If
performance of the Agreement is stopped for a period of ninety (90) consecutive days at the
direction of District pursuant to Section 24.1 or by an order of any court or other public
authority, or as a result of any act of the Government, and provided that such suspension by
District or public authority is through no fault of Eagle Water or any person or entity working
directly or indirectly for Eagle Water, Eagle Water may, upon ten (10) days' written notice to
District, terminate performance under the Agreement and recover from District on the terms and
conditions and in the amounts as if the contract was terminated by District for convenience as
provided in Section 24. 7 below.
24.6 Termination By Eagle Water For Cause. If District shall persistently or
repeatedly fail to perform any material obligation to Eagle Water for a period of thirty (30) days
after receiving written notice from Eagle Water of its intent to terminate hereunder, Eagle Water
may terminate performance under the Agreement by written notice to District. In such event,
Eagle Water shall be entitled to recover from District on the terms and conditions and in the
amounts as though District had terminated Eagle Water's performance under the Agreement for
convenience pursuant to Section 24.7 below.
24.7 Termination By District For Convenience.
District may, for any reason
whatsoever, or without reason, terminate performance under the Agreement by Eagle Water for
convenience. District shall give at least thirty (30) days prior written notice of such termination
to Eagle Water specifying when termination becomes effective. Eagle Water shall incur no
further obligations in connection with the Agreement and Eagle Water shall stop Design Services
and the Work when such termination becomes effective. Eagle Water shall also, at District's
direction, either terminate or assign to District outstanding purchase orders and subcontracts.
Eagle Water shall settle the liabilities and claims arising out of any terminated subcontracts.
District may direct Eagle Water to assign Eagle Water's rights, title and interest under terminated
orders or subcontracts to District or its designee. Eagle Water shall transfer title and deliver to
District such completed or partially completed Design Documents, Work and materials,
equipment, parts, fixtures, information and appropriate Contract rights as Eagle Water has.
24.8 Submission Of Termination Claim And Compensation For Termination For
Convenience. When terminated for convenience, Eagle Water shall be compensated as follows:
(a)
Eagle Water shall submit a termination claim to District specifying the
amounts believed to be due because of the termination for convenience together
with costs, pricing or other data required by District. If Eagle Water fails to file a
termination claim within three (3) months from the effective date of termination,
District shall pay Eagle Water an amount derived in accordance with Subsection
(c) below;
(b)
District and Eagle Water may agree to the compensation, if any, due to
Eagle Water hereunder;
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(c)
Absent agreement to the amount due to Eagle Water, District shall pay
Eagle Water, as full compensation for termination for convenience, the following
amounts:
(1)
That portion of the Fixed Contract Price representing the value of
the Design Services and the Work, as reflected on the Schedule of Values,
performed by Eagle Water prior to the date of termination, which is completed
and accepted by District for which Eagle Water has not been previously paid;
(2)
Reasonable costs incurred in preparing to perform and in
performing the terminated portion of the Design Services and the Work, and in
terminating Eagle Water's performance, plus a fair and reasonable allowance for
direct job site overhead and profit thereon (such profit shall not include
anticipated profit or consequential damages); provided however, that if District
can show that Eagle Water would have not profited or would have sustained a loss
if the entire Contract would have been completed, no profit shall be allowed or
included and the amount of compensation shall be reduced to reflect the
anticipated rate of Joss, if any; and
(3)
Reasonable costs of settling and paying costs and claims arising
out of the termination of subcontractors or orders pursuant to Section 24.7 above.
These costs shall not include amounts paid in accordance with other provisions
hereof.
In no event shall Eagle Water be entitled to recover ~nticipated profits or other consequential
damages from District on account of a termination for convenience or an erroneous termination
for cause, as described below. The total sum to be paid Eagle Water under this Section shall not
exceed the Fixed Contract Price, as properly adjusted, reduced by the amount of payments
otherwise made, and shall in no event include duplication of payment.
24.9 Termination By District For Cause. If Eagle Water does not perform the Work, or
any part thereof, in a timely manner, supply adequate labor, supervisory personnel or proper
equipment or materials, or if it fails to timely discharge its obligations for labor, equipment and
materials, or proceeds to disobey applicable laws, ordinances, rules, regulations or orders of any
public authority having jurisdiction, or otherwise commits a violation of a material provision of
the Agreement, then District may by written notice to Eagle Water, without prejudice to any
other right or remedy against Eagle Water or others, terminate the performance of Eagle Water
and take possession of the Project site and of all materials and equipment at the site and may
finish the Work by methods it may deem expedient. In such cases, Eagle Water shall not be
entitled to receive any further payment until the Work is finished.
24.10 Erroneous Termination For Cause. In the event the employment of Eagle Water
is terminated by District for cause pursuant to Section 24.9 and it is subsequently determined by
a court or other tribunal of competent jurisdiction that such termination was without cause, such
termination shall thereupon be deemed a Termination for Convenience under Section 24.7 and
the provisions of Section 24.8 regarding compensation shall apply.
.
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24.11 Payments To Eagle Water After Termination For Cause. If the unpaid balance of
the Fixed Contract Price exceeds the cost of finishing the Work, including compensation for
District's additional costs and expenses of every nature whatsoever made necessary thereby,
such excess shall be paid to Eagle Water. If such costs exceed the unpaid balance, Eagle Water
shall pay the difference to District. This obligation for payment shall survive the termination of
the Agreement.
24.12 Partial Suspension Of Performance District may for any reason whatsoever direct
a partial suspension of performance under the Contract. District shall give written notice of at
least five (5) days of such partial suspension to Eagle Water specifying when such partial
suspension is to take effect. An order of partial suspension shall not affect performance of the
Work under the Contract for other portions of the Project. The foregoing provisions in this
Article 24 governing a complete suspension shall also apply to a partial suspension.
ARTICLE 25
OWNERSHIP OF DOCUMENTS
25.1 Ownership of Documents. The Design Documents and the Contract Documents,
including but not limited to, the drawings, specifications and other documents or things prepared
by Eagle Water for the Project, shall immediately upon Final Completion become and be the sole
property of Eagle Water. District shall be, and is hereby, granted a unconditional license to use
the Design Documents and other Contract Documents for any purpose of the District authorized
by Idaho Code, including, but not limited to: repairs, maintenance, planning, or financing, and
any other purposes required or necessary for District to perform its functions. Any documents
furnished by District shall remain the property of District.
ARTICLE 26
INDEMNIFICATION
26. l Eagle Water Indemnification Of District: From Personal Injury Or Damage To
Tangible Property. Eagle Water shall indemnify and hold District and District's Representative
harmless from any and all claims, liability, damages, loss, cost and expense of every type
whatsoever including, without limitation, attorneys' fees and expenses, in connection with Eagle
Water's performance of this Contract, provided that such claims, liability, damage, loss, cost or
expense is due to sickness, personal injury, disease or death, or to loss or destruction of tangible
property (other than the Work itself), including loss of use resulting therefrom, to the extent
caused by Eagle Water or anyone for whose acts Eagle Water may be liable.
26.2 District Indemnification Of Eagle Water: Personal Injury Or Damage To
Tangible Property. District shall indemnify and hold Eagle Water harmless from any and all
claims, liability, damages, loss, cost and expense of every type whatsoever including, without
limitation, attorney's fees and expenses, in connection with District's performance of this
Contract, provided that such claims, liability, damage, loss, cost or expense is due to sickness,
personal injury, disease or death, or to loss or destruction of tangible property (other than the
Work itself), including loss of use resulting therefrom, to the extent caused by District or anyone
for whose acts District may be liable.
·
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26.3 Eagle Water Indemnification Of District For Violations Of Laws. Environmental
Requirements And Licensing Requirements. Eagle Water shall indemnify and hold harmless
District and its affiliates, officers, directors, and employees from and against all claims,
liabilities, damages, losses, costs, expenses (including reasonable attorney's fees and expenses,
and fees and expenses of experts) for bodily injury, including death, or damage to or loss of
property, or any other type or form of loss occurring or sustained or resulting from:
(a)
Any violation by Eagle Water, its Subcontractors, representatives,
employees, and agents of any municipal, state or federal laws, rules, or
regulations applicable to the performance of its obligations under the Agreement;
(b)
Environmental .violations or contamination from hazardous substances,
hazardous wastes and emissions or other substances or chemicals regulated by
any applicable environmental laws or regulations and to the extent caused by any
willful misconduct, negligent act or omission, or legal violation by Eagle Water,
its Subcontractors, Suppliers, representatives, employees, or agents;
(c)
The failure of any of Eagle Water's employees, agents, representatives,
Suppliers, or Subcontractors to obtain. and maintain the required skills, licenses,
certificates and permits mandated by applicable federal, state or local governing
authorities with jurisdiction over construction, fabrication, environmental, health
and safety matters of the Project.
26.4 Survival Of Indemnifications. All indemnifications provided by either Party in
this Article 26 survive both the Termination of and the Completion of Work under this
Agreement.
ARTICLE 27
INSURANCE
27.1 Required Coverage And Limits. Eagle Water shall have and maintain the
insurance described in Exhibit "A" attached hereto and incorporated herein by reference during
the entire performance of this Contract, and for a period of two years after Final Completion of
the Project. Such insurance shall cover the claims and provide the limits of coverage set forth in
Exhibit "A."
27.2 Proof Of Insurance. Eagle Water shall provide District with Certificates of
Insurance as required in Exhibit "A".
27.3 Increases In Coverage. At the request of District, Eagle Water shall increase the
above insurance limits or obtain additional coverage at District's expense.
ARTICLE 28
[Intentionally Omitted)
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ARTICLE29
MISCELLANEOUS PROVISIONS
29.1

Governing Law. The Agreement shall be governed by the laws of the State of

Idaho.
29.2 Successors And Assigns. District and Eagle Water bind themselves, their
successors, assigns, executors, administrators and other legal representatives to the other party
hereto and to successors, assigns, executors, administrators and other legal representatives of
such other party in respect to all terms and conditions of this Contract.
29.3 Assignment. Eagle Water shall not assign the Agreement, or any part of the
·
Agreement, without prior written consent of District.
29.4 Notices. Any notice required to be given herein shall be deemed to have been
given to the other party if (1) given by first class mail, registered or express mail, courier service,
or hand delivery; or (2) by telex or fax, provided that such notice is also confirmed by first class
mail, registered or express mail, courier service, or hand delivery to the following addresses:
TO DISTRICT:

Director of Operations
200 W. Front Street, Room 3269
Boise, ID 83702
TO EAGLE WATER:

Robert V. DeShazo, Jr., President
188 West State Street
Eagle, ID 83616
All notices shall be effective upon receipt.
29.5 Severability. In the event that any portion or any portions of this Contract are
held to be unenforceable by a court of competent jurisdiction, then the remainder of this Contract
shall be enforced as though such portions had not been included, unless to do so would cause this
Contract to fail of its essential purposes.
ARTICLE 30
DISPUTE RESOLUTION
30. l Initial Dispute Resolution. If a dispute arises out of or relates to this Agreement
or its breach, the parties shall endeavor to settle the dispute first through direct discussions. If
the dispute cannot be settled through direct discussions, the parties shall endeavor to settle the
dispute by mediation.
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30.2 Work Continuance And Payment. Unless otherwise agreed in writing, Eagle
Water shall continue the Work and maintain the approved schedules during any mediation
proceedings. If Eagle Water continues to perform, the District shall continue to make payments
in accordance with this Agreement.
30.3 Multiparty Proceeding. The parties agree that all parties necessary to resolve a
claim shall be parties to the same mediation proceeding.
30.4 If Mediation Fails. If mediation fails to resolve the dispute, either party may file
an action in the courts of Idaho.
Executed by the parties' duly authorized representatives as indicated by their signatures
below.
Dated:

S\ ~\ \~dBoard of Local Improvement District 1101
Commissioners
By:

By:

Sharon M. Ullman, Commissioner

By:

@.a~

clL. Case, Commissioner
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DATE: -~--tf---""-'~1'-'-"'"---J.J J

EAGLE WATER COMPANY, Inc.

~~'42
'

-------

By:obertVl)e~

I

President

STATE OF IDAHO
County of Ada

)
) ss.
)

..2J!!:

~

On this
day of s. \
, 2012, before ~e, a Notary Public, personally
appeared Robert V. DeShazo, Jr., k n ~ identified to me to be the President of the corporation
that executed the instrument or the person who executed the instrument on behalf of said
corporation, and acknowledged to me that such corporation executed the same.

Notary Public for Idaho
Commission Expires

/

/.

r O'Jr:l()f Ip

(}l(
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EXHIBIT "A"

INSURANCE REQUIREMENTS
SOLE-SOURCE WATER SUPPLY PROCUREMENT
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A. Eagle Water, at its sole expense, shall procure and maintain in full force and effect
insurance written by an insurance company or companies with AM Best rating(s) of A
VIII or better. All insurance companies must be authorized to do business in the state of
Idaho. By requiring insurance herein, Ada County does not represent that coverage and
limits are necessarily adequate to protect Eagle Water, and such coverage and limits
shall not be deemed as a limitation on Eagle Water's liability under the indemnities
granted to Ada County in this contract.

B. Certificates of Insurance evidencing the coverages required herein shall be provided to
Ada County prior to the start date of the project. All certificates must be signed by an
authorized representative of Eagle Water's Insurance carrier and must state that the
issuing company, its agents, or representatives will provide Ada County thirty (30) days
written notice prior to any policies being canceled. Renewal certificates must be provided
to Ada County within thirty (30) days after the effective date of the renewal.
C. Certificates shall be mailed to:
Ada County Operations
200 W. Front Street 3rd Floor Room 3269
Boise, Idaho 83 702-7300
D. Certificates must evidence the following minimum coverages:
I. Workers' Compensation insurance meeting the statutory requirements of the
State of Idaho.
2. Employers' Liability insurance providing limits of liability in the following
amounts:
$100,000 each accident
Bodily Injury by Accident:
$500,000 policy limit
Bodily Injury by Disease:
$100,000 each employee
Bodily Injury by Disease:
3. Commercial General Liability insurance providing limits of liability in the
following amounts, with aggregates applying separately on a "per project" basis:
General Aggregate:
Product/Completed Operations Aggregate:
Personal & Advertising Injury Liability:
Per Occurrence:
Fire Legal Liability:

$2,000,000
$2,000,000
$1,000,000
$1,000,000
$ 50,000

The Commercial General Liability ("CGL") insurance policy shall be written on an
"Occurrence" form and shall cover liability arising from premises, operations,
independent contractors, products, completed operations, personal injury, advertising
injury, and liability assumed under an insured contract (including tort liability of
another assumed in a contract). Ada County and its elected officials, agents,
employees, successors and assigns shall be included as Additional Insureds under the
POTABLE WATER SUPPLY CONTRACT- SAGE ACRES WATER DISTRIBUTION
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CGL using ISO endorsement CG 20 37. The Additional Insured endorsement CG 20
37, or its equivalent, must be provided with the certificate of insurance.
4. Business Automobile Liability insurance providing bodily injury and property
damage liability coverage for not less than $1,000,000 each accident limit.
Business Automobile Liability insurance shall be written on a standard ISO policy
form, or an equivalent form, providing coverage for liability arising out of owned,
hired, or non-owned vehicles in connection with this agreement.
5. Commercial Umbrella Liability insurance providing liability coverage of
$2,000,000 each occurrence and $5,000,000 aggregate with a retained limit not to
exceed $100,000. The Commercial Umbrella Liability policy must include in its
Schedule of Underlying Insurances policies providing coverage as described in
subparagraphs 1 through 4 above.
6. Professional Liability insurance with limits of not less than $1,000,000 per claim
and $2,000,000 aggregate. If the insurance required by this section is obtained
through a "Claims Made" policy, this coverage or its replacement shall have a
retroactive date of not later than the inception of this Agreement. Such insurance
or its replacement shall also provide a minimum of five (5) years extended
reporting coverage, or the maximum time under the State of Idaho statute of
limitations for claims under this coverage, whichever is greater, after the Services
are last provided under this Agreement. Eagle Water may comply with this
requirement by requiring its engineering firm to furnish this insurance.
E. Each of Eagle Water's subcontractors and suppliers shall procure and maintain
equivalent insurance coverage as described in subparagraphs I through 4 above and
certificates evidencing such coverage must be presented to the Ada County before the
subcontractors or suppliers are permitted on the site of the project. If subcontractors do
not have the required insurance, Eagle Water's policies must provide equivalent
coverage for the subcontractors and their work.
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EXHIBIT "B"

APPLICATION
AND
CERTIFICATE FOR PAYMENT
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CONTRACTOR'S PAYMENT
REQUEST AND OWNER'S REPRESENTATIVE
APPROVAL OF PAYMENT
---~--ADA COUNTY, NCLC DOCUMENT 30 (1994 edition)

This is the Contractor's Payment Request and Owner's Representative Approval of
Payment No. ___ in connection with the Agreement No.

---------------

for construction of _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
between

- - - - - - - - - - - - - - - - - - - - - - - - - - - -("Contractor")

and _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _("Owner")
for the period ending---------' 20_.
Fixed Contract Price (as adjusted, if applicable, through Change Order No. _ _J
$ _ _ _ _ _ _ _ __

Substantial Completion Date :_ _ _ _ _ _ _ _ _ _ _ _ __

---<>--CONTRACTOR'S PAYMENT REQUEST
The contractor requests payment, as set forth below, in accordance with the terms and c.onditions
of the Agreement. The Contractor's breakdown is attached.
The Contractor represents to the Owner that the quantity of work has reached the level for which
payment is requested in accordance with the Schedule of Values, that the work has been properly installed
or performed in strict compliance with the Agreement, that all persons or entities providing goods or
services for the project for which previous payments were received from the Owner have been paid, that
payment in the amount requested is appropriate and that the Contractor knows of no reason why payment
should not be made as requested.

000333
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Work completed plus materials and equipment stored to date
derived in confonnity with the acknowledged Schedule of Values: .................. $_ _ _ _ _ _ _ __
Less Retainage of _ _ _ _ _ percent (__o/o) ........................................... $_ _ _ _ _ _ _ __
Less Prior Payments ....................................................................................... $_ _ _ _ _ _ _ __
Payment Now Requested in the Amount of: .................................................... $- - - - - - - Amount Remaining on the Fixed Contract Price after this payment ............... $ - - - - - - - - -

CONTRACTOR

State of
(INSERT FULL NAME)

--------------

County of _ _ _ _ _ _ _ _ _ _ _ __
Sworn to and subscribed before me
(TITLE)

this ____ day of _ _ _ _ _ _, 20_.
Notary Public: - - - - - - - - - - - (DATE)

---<>--OWNER REPRESENTATIVE'S APPROVAL OF PAYMENT
In compliance with the above-referenced Agreement, and the Consultant's separate agreement
with the Owner, the Consultant hereby informs the Owner that the Contractor's Payment Request is
approved in the amount o f $ - - - - - - - - - -

CONSULTANT

OPERATIONS DEPARTMENT APPROVAL

(INSERT FULL NAME)

DAVE LOGAN, DIRECTOR

(TITLE)

(DATE)
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ADA COUNTY CHANGE ORDER
---<>---

This is CHANGE ORDER NO.

to AGREEMENT NO. _ _d a t e d - - - - - - - - - ' for

construction of - - - - - - - - - - - - - - - - - - - - - - - - - - - - · - - b e t w e e n - - - - - - - - - - - - - - - - - - - - - - - - - - - ' as Contractor and
------"A~d=·a~C~o~un~ty.....__ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ , as Owner.
Pursuant to Article 21 of the above-referenced Agreement, the Contractor is directed to make the
following changes in the work:

The Fixed Contract Price, as adjusted though Change Order No. _ __
(if there have been such adjustments), was ............................................... $_ _ _ _ _ _ __
The Fixed Contract Price is hereby increased or decreased, if any,
as a result of this Change Order in the amount of ..................................... $_ _ _ _ _ _ _ __
The Fixed Contract Price, taking into account the effect of this
Change Order, if any, shall be and is ....................................................... $_ _ _ _ _ _ __

now be

The Date of Substantial Completion, taking into account the effect of this Change Order, shall
, 20

Execution of this Change Order by the Contractor shall have the effect set forth in Article 21 of
the above-referenced Contract.
OWNER

CONSULTANT

CONTRACTOR

(NAME OF OWNER)

(NAME OF CONSULTANT)

(NAME OF CONTRACTOR)

(SIGNATURE)

(SIGNATURE)

(SIGNATURE)

(TITLE)

(TITLE)

(TITLE)

(DATE)

(DATE)

(DATE)

fu;.
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EXHIBIT "C"

DIVISION 1 SPECIFICATION
AND
AMENDMENT
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1.1

SCOPE OF WORK

A.

Design, Furnish and install complete domestic water and fire hydrant system for the
Sage Acre Subdivision. The facilities constructed shall include all the materials, piping ,
and described herein.
pumps and equipment as shown on exhibit

I

1.

The Eagle Water Company shall supply all required materials and appurtenances.

2.

All building permits and associated construction approvals will be the sole
responsibility of Eagle Water Company.

3.

All materials installed during this contract shall be new unless approved by Ada
County.

!

!t
I
II:'
r-

1.

1.2

SPECIFICATIONS

A.

This document provides technical specifications for the Sage Acre Water System. The
specifications contained herein are to be considered supplemental specifications to the
current version of the Idaho Standards for Public Works Construction (ISPWC). In the
event of a conflict between these specifications and the ISPWC Specifications, the
ISPWC specifications, or whichever specification is more stringent, shall control.

1.3

QUALITY ASSURANCE

A.

The Work performed under this Contract shall consist of furnishing all buildings, pumps,
plant, tools, equipment, materials, supplies and manufactured articles and furnishing all
labor, transportation, and services, including fuel, power, water, and essential
communications, and performing all work, or other operations required for the fulfillment
of the Contract in strict accordance with the Contract Documents. The Work shall be
completed, and all work, materials, and services not expressly indicated or called for in
the Agreement, which may be necessary for the completion of, and proper construction
of the Work in good faith shall be provided by Eagle Water Company as though originally
so indicated, at no increase in cost to Ada County.

B.

All equipment and materials must comply with all applicable standards of.

AASHTO

American Association of State Highway Officials

ACI

American Concrete Institute

AISC

American Institute of Steel Construction

ANSI

American National Standards Institute

ASTM

American Society for Testing and Materials
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AWWA

American Water Works Association

ISPWC

Idaho Standards for Public Works Construction

NEC

National Electrical Code

NFPA

National Fire Protection Association

NSF

National Sanitation Foundation

OSHA

Occupational Safety & Health Administration

RSWW

Recommended Standards for Water Works

UBC

Uniform Building Code

-~

1.4

SUBMIITALS

A.

Before executing any work in this Agreement, Eagle Water Company shall submit for
permits, documentation, job specific selected materials and equipment and all
appurtenances as specified in the Agreement.

B.

Submittals shall include certification that each applicable Section of the apprqpriate
standards listed above have been met. Ada County must approve any variation from the
Agreement.

Project Specific Required Submittals (5) five, copies of each Shop Drawing
Submittal from Eagle Water
•

End Suction Centrifugal Pumps and Motors, including performance curves, assembly
and installation drawings, and full electric motor information for each pump

•

All Piping, including joint information, coatings, and pressure classes

•

Pipe bedding material

•

Pipe Supports

•

Variable Frequency Drives

•

Programmable Logic Controller

•

RTU and antennae

•

Motor Starters ·

•

Flow Meter

•

Pressure Relief Valve

r

•

Gate Valves

!

•

Check Valves

•

Combination AirNacuum Valves
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•

Backflow Preventer

•

Pressure Gauges

•

Float Switches

•

HVAC Equipment - Intake Louver, Exhaust Fan, and Unit Heater]

•

Concrete rebar for building

•

Concrete mix design for building

•

CMU rebar for building

•

Root trusses

•

Building Materials (CMU block, roof material, siding, paint)

•

Any other equipment requested by the Engineer

1.5

WARRANTY

A.

If within a period [one (1)] year from the date of completion the Sage Acre Water System
and all appurtenances or any part thereof shall prove to be defective in installation,
material or workmanship Eagle Water Company shall warrant replacement or repair to
the satisfaction of Ada County at no expense to the property owners.

1.6

PROGRESS OF CONSTRUCTION

A.

It is the intention of the Contract Documents that the progress of the work shall proceed
in a sY,stematic manner so the minimum of inconvenience will result to the public in the
course of construction. Cleanup of all construction debris, excess excavation, excess
materials, and complete restoration of all fences, mailboxes, irrigation structures,
ditches, culverts, signposts, and similar items shall be completed immediately following
the disturbance. Eagle Water shall stockpile excavated material so as to do the least
damage to adjacent areas or fences, regardless of whether these are on private property
or public rights-of-way. All excavated materials shall be removed from adjacent areas,
and these surfaces shall be left in a condition equivalent to their original surface and free
from all rocks, gravel, boulders, or other foreign material.

B.

It is the intent of these Specifications that Eagle Water is responsible for any necessary
asphalt pavement repair and shall provide all labor and equipment necessary to grade
and maintain in a reasonable condition all streets which have been affected by
construction until surface repair has been completed.

1.7

STARTUP OF WATER FACILITIES.

A.

Furnishing and Installation
1.

B.

Eagle Water shall provide all tools, supplies, materials, equipment, and labor
necessary for the furnishing, construction, installation, testing, and operation of
all equipment and appurtenant work, complete and operable, in accordance with
the requirements of the Contract Documents.

Quality Assurance
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Inspection, Startup, and Field Adjustment: Eagle Water shall demonstrate that
all equipment meets the specified performance requirements. Contractor shall
provide the services of an experienced, competent, and authorized service
representative of the manufacturer of each item of major equipment who shall visit
the site of Work to perform the following tasks unless specifically approved by the
Engineer:
a.

Assist Eagle Water in the installation of the equipment.

b.

Inspect, check, adjust if necessary and approve the equipment installation.

c.

Start-up and field-test the equipment for proper operation, efficiency, and
capacity.

d.

Perform necessary field adjustments during the test period until the equipment
installation and operation are satisfactory to the Engineer.

e.

Instruct Eagle Water personnel in the operation and maintenance of the
equipment. Instructions shall include step-by-step trouble shooting procedures
with all necessary equipment.

1.8

INTERFERING STRUCTURES AND UTILITIES

A.

Eagle Water shall exercise all possible caution to prevent damage to existing structures
and utilities, whether aboveground or underground. Whenever possible, Eagle Water
Company will contact each property owner and attempt to locate its facilities so as to
provide a minimum of conflict with existing structures and utilities. While the location of
existing structures and utilities will be based upon the best information available, the
completeness and accuracy of said information cannot be guaranteed, and it is provided
simply as a guide to possible difficulties. Eagle Water Company shall be required to
notify all utility offices concerned, through Dig Line (1-800-342-1585), at least forty-eight
(48) hours in advance of construction operations in which a utility's facilities may be
involved. This shall include but not be limited to irrigation, telephone, electric, and gas.

8.

It shall be the responsibility of Eagle Water Company to locate and expose all existing
underground structures and utilities in advance of excavation. Any structure or utilities
damaged by the work shall be repaired or replaced in a condition equal to or better than
the condition prior to the damage. Such repair or replacement shall be accomplished at
Eagle Water Company expense.

C.

Eagle Water Company shall remove and replace such small miscellaneous structures as
fences, catch basins, drain pipe, culverts, mailboxes, and signposts at his own expense.
Eagle Water Company shall replace these structures in a condition as good, or better
than, their original conditions.

~

f.
i
i:
I·
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D.

If interfering utility poles, guy wires, or anchors are encountered; Eagle Water Company
shall notify the utility company at least seven (7) days in advance of construction to
permit arrangements with the utility company for protection or relocation of the structure.

E.

Eagle Water Company shall remove, protect and replace all drainage ways, all drainage
and irrigation structures, or other improvements and similar items located near the
proposed improvements at his own expense. Replacement shall be in a manner and in
a condition at least equivalent to the original condition.

F.

If Eagle Water Company encounters existing structures that interfere with the new
facility(ies), the Eagle Water Company shall may make such field revisions as necessary
to avoid conflict with the existing structures. The cost of waiting or "down" time during
such field revision shall be borne by Eagle Water Company.

1.9

AS-BUILT DRAWINGS

A.

Eagle Water Company will be required to furnish one red-lined set of as-built revisions
on the work order drawing or sketch provided, indicating the exact location of all facilities
installed. As-built drawings completed by Eagle Water Company and approved by the
County, shall be submitted prior to acceptance of the project by the County.

1.10

FIELD RELOCATION

A.

During the progress of construction, it is possible that minor relocations may be
necessary. Such relocations shall be made only by direction of Ada County.

1.11

PUBLIC SAFETY AND CONVENIENCE

A.

Eagle Water Company shall comply with all rules and regulations of the City, County,
and State authorities regarding the closing of public streets or highways to the use of
public traffic. No road shall be closed by Eagle Water Company to the public except by
express permission of Ada County. Traffic must be kept open on roads and streets
where a detour is impossible. Eagle Water Company shall, at all times, conduct the
work so as to assure the least possible obstruction to traffic and normal commercial
pursuits. Approved signs, barricades, and lights shall protect all obstructions within
traveled roadways where necessary or ordered by the County for the safety of the
traveling public. The convenience of the general public and the protection of persons
and property are of prime importance and shall be provided for by Eagle Water
Company in an adequate and satisfactory manner.

B.

Eagle Water Company shall use every reasonable precaution to safeguard the persons
and property of the traveling public. Failure of Ada County to notify Eagle Water
Company to maintain barricades, barriers, lights, flares, danger signals, or watchmen
shall not relieve Eagle Water Company of the responsibility. Alt barricades and
obstructions shall be protected at night by signal lights, which shall be suitably
distributed across the roadway or alleyway and kept burning from sunset to sunrise.

C.

Whenever Eagle Water Company operations create a hazardous condition, the
Company shall furnish flagmen and guards as necessary to give adequate warning to
the public of any dangerous conditions to be encountered. Eagle Water Company shall
furnish, erect, and maintain approved fences, barricades, lights, signs, and any other
devices that may be necessary to prevent accidents and to avoid damage and injury to
the public. Flagmen and guards while on duty and assigned to give warning to the
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e
public, shall be equipped with appropriate wearing apparel and flagging that shall be
kept clean and in good repair.
D.

Eagle Water Company will be required to confine construction operations within the
dedicated privat.e property, rights-of-way or within areas for which construction
easements have been obtained unless he has made special arrangements with the
affected property Owners in advance. The Contractor will be required to protect stored
materials, cultivated crops and trees, and other items located adjacent to the pipelines.
Property Owners affected by the construction shall be notified by Eagle Water Company
at least forty-eight (48) hour in advance of the time construction begins. During all
construction operations, Eagle Water Company shall construct and maintain such
facilities as may be required to provide access by all property Owners to their property.

iI
r

I
,-

1.12

EASEMENTS AND PERMITS

A.

Portions of the project may be located on private property. Eagle Water Company will
obtain easements and permits. Easements shall provide use of property for construction
purposes to the extent indicated on the easements. Copies of these easements and
permits will be available at the office of Eagle Water Company for inspection by Ada
County. Eagle Water Company shall confine construction operations to within the
easement limits or street and alley right-of-ways limits or make special arrangements
with the property Owners for the additional area required. Any damage to private
property, either inside or outside the limits of the easements provided the property
owners, shall be the responsibility of Eagle Water Company.

I

1.13

LAND MONUMENTS

i.

A.

Eagle Water Company shall preserve existing City, County, State, and Federal land
monuments wherever possible. When these monuments cannot be preserved, the
Eagle Water Company shall notify Ada County at least forty-eight (48) hours in advance
of the proposed construction in order that the County will have ample opportunity to
referenc·e these monuments for later replacement.

1.14

TECHNICAL MANUAL

A.

Eagle Water Company shall submit three (3) copies of the Technical Manual. The
Manual shall include technical operation and maintenance information for each item of
mechanical, electrical, and instrumentation equipment. It shall be written so it can be
used and understood by Ada County operation and maintenance staff. The manual shall
include: [equipment summary, valve chart, operational procedures, preventative
maintenance procedures, parts list, wiring diagrams, shop drawings, safety equipment
documentation and spare parts list.]
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------1.15

TRAINING

A.

Eagle Water Company shall hold [two (2) 4]-hour training sessions to train Eagle Water
Company personnel in use of the equipment. Each training session shall be taped, and
[three (3)] copies of the tape provided to Ada County.

1.16

FINAL CLEANUP

A.

After completion of all Work associated with this contract, Eagle Water Company shall
clean up the Work site and any property used by his operations to the satisfaction of Ada
County. Eagle Water Company shall remove and dispose of all excess materials
resulting from the Work, and shall repair, replace, or restore all property of any type or
nature, which has been moved, damaged, or altered in any way by construction
operations, to the satisfaction of Ada County.
- END OF GENERAL -
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EXHIBIT "D"

COST ESTIMATE

POTABLE WATER SUPPLY CONTRACT - SAGE ACRES WATER DISTRIBUTION
SYSTEM PROJECT- EXHIBIT D
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: . July 25, 2012
, Mr. Dave Logan
· Ada· County Director of Operations
200 W. Front StreeL

~iSe. 1dah0

a~1oa

· s·uojeet: ·Sagte W£!ter Company. We!t~r SeNice Scope of Work for Local J,nprovement

District 1101, Sage Acres Weter Improvement Project
: Pear Dave:

W,e appreciate th!Et opportunity to provide a pricing proposal f9r water service to the Sage
· Acres Qevelopment. Ea"le Water Company (EWC) will prq~ide water service t~ 1he
development in accordance with Idaho Departmen, of Environmental Quality (IO~Q)
ru·1~ •. and the requirements of the Idaho Public Utilities Commissfon (IPUC).

BACKC)ROUN·o
· We understand that Sage Acr~s has approved formation of a Local lmprovemen·t District
, (LID) through A~a Coi./nty. Ada County wiil co.ntraot with .ewe to provide water service
to Sage. Acres. EWC will ·construct the required water facilities in accordance with IDEQ
requirements. Sage Acres .residents will become CUt!tomers of !;WC upon connecting a
service line to the meter b~x P.rovlded in front of their .house (at th!3 h.omeowner's ~ost),
com.p,eting payment of EWC's established ci;)nnection f~s. and complying with any

~her estatJlistJed P<?licies of EWC.

ANTICIPATED WATER FACILITIES
The folloWing facilities have been included· in th~ prjclng proposal to provide water
seryl~e to Sags Acres.

· 1·. Booster Pump St~tion including:
a. Small demand pump: .25 hp.
. · b. L,arge demand pum·p: 100 hp.
c. Standby genera.tor., 15Q kW +/.
d. Buil~ling.
.
e. IDEQ r~uired associated appurtenao.ces.

'

.!
'

2..Distribi,ltion System
a·. ·8' diame*er PVC piping on Runway Orive, C~yu~~ Lane·, l,.ari.at Street, Prairie Road
and Culdesac Way.
b. 12" diameter PVC piping on part·of Pr~irie Road
c. One ·pre!Ssµre reducing station
d. 1'0 fire ~ydr~nts

000345
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P.3,4

~- Service line an~ mete.r ·bpx at 53 Sage Acres homes.

f. Valvin~. ~sphalt repair and other associated appurtenance.a.
WATE.R $ERVICE .D.ESCRIPTION

ewe will provide Wc!ter siinvice to Sa{1e Aeres in accordance with IOEQ requirements.

I

I

!
Ii
,.

Key components of these requirements include the following.
1. The source of wat~r will be existing municipal supply weils In EWC;s system.
·VVater quality from these wells has been approved by IOEO a.nd is monitored
regularly in accordance with IDEO ·requirements. ·.
·
2. W~ter presljiure under n.ormal operating.conditions will be between 40.psi and
.90 psi.
,
·.
3. Water pressure un~er fire, flow conditions will be a minimum of 20 psi.
4. Anticipate<;i Water Oemands:
a. Sage Acres Maximum Oay Oemand: 153 9pm
b. Sage Acres Peak Hour Demand; 315 gpm
c. Fire Flow Req·uiretnent: _1,500 gpm for 2 hours
5; In acc;ord~nc;e with IDEQ requirements, a waiver has been. obtained from tne
local fire autnorify for a redund!int fire pump. One pump (the large demand
. pump) capa~le of providing up to 1,500 gpm fire flows will be .instaJled in the
·booster pump station.
·•.s. Standby power capable of supplying a minimum of average day c:lemand plus
fire flow for 8 hours.
·

. ASSUMPTIONS / EXCLUSiONS
The f()Uowing assumptions ·nave been mc1de in preparing costs for providing water
service
to ·sag~ Acre~..
1
· .1. Ada County will provide a deeded parcel to ewe for the proposed booster pump
station from land they own on the no.rth side of the Sage Acres development. No
cpsts for purchase of this parcel or complFJting the legal req.uirements (surveying,
. eas!3ment preparation, legal fees) of transferring the parcel to EWC ha.ve been
included in the project pricing. We antJcipate that Ada County will complete
these -requirements ·at their cost ·and allocate appropriate expenses to the L9c~I
Improvement Oistri~. ·
·
2. Eagle Watl!r Cotn·pany has no control over ll'iat~rials priees, which have
exp~rien.c~d extreme volatility in rec:.ent ye1;rrs. Materials pric:es for the
contemplat~ project were origin~lly obtained in mid-November 2011. They w~re
verified on J~ri~aiy 3, 2012 and have r~mained stable during that period.
How,ve·r, $uppliers in the. Treas.ure \iailey area inclica~e that m;siteria1$ price
jnc:rea$es ~re expected in th.e cor.ni,:,g months, There wm ~e a l~g 9f at least
several months between when priclng is provided (now) and when constructiQn
occurs. The pricing provided,,h~re ·is not guaran·t,ed. for that length of time, an.d
·;s aul;,ject. fo· r.-evision .tiased on materials prices at the. time of c.c,nstr4ction.
.
·3, :Flexibllity on the aeason of cpnstru~ion· is assumed·. In ~rder to provide the most
cost .e~ectiv~ :Pri~lng, ~e·v~ assumed that ~or:istructlon will t~ke place d.uring
99od weather.
·
.. 4•. Good soil !=Onditions fc;ir pipeline installatlon a"' antlclpat,d a.nd were ass1.1med In
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the pricing. ·it unus.ual con~ition, such as rock, concrete, .high water. or
e.xtl'.emely muddy or frozen: soils are encountered, cost increases will occur.
6. Design and inspection of th$. facilities will be by SPF Water Engineering,
Engineering f~e& are included In the pricing proposal.
· 6. Th, ,pricing in this proposal is ~irig provided prior 'to d~sign and permitting of the
system. It i$ eceurilte. to the b$at of our abilities, however.unforeseen q:,nditi'ons
that may bec~m.e apparent during the design or permitting. process may ch;inge
·t.he required _facilities, which would c~ange the pri.c:il'!9~ We will·work cl6se:ly with
Ada County through th• 4esign ~net -permitting process to ensure County staff
stay up to -date on proje~ status..
.
·7, The ~st for connf;!cting ,ervice =lines fron1 the meter b9x to it1dividual home$ is
not included in the prii;e· proP9Sal, This cost will be ~orn~ individually b_y each
homeowr\er.
·
,
~-; ewe.connection fees. are not included in the price propos1;1I. Fees are to be _paid
at the time of c:t;,nn.ectio.n by each home~wner.
9. No ;1e,git fees are included in the pri.ce proposal.

•, j

. ,:PROPOSED COSTS

:E~gle Wat.fir Company ,anticipates a. con&truction cost-to provide water service to Sage
·Acres induding equipment, labor, materials, Imported ;backfill, compac_tton, thrust blocks,
asphalt.iconci'et& ~airs. a~~ englne~ring design and inspection of $619~2.PO.OO

Allowaos;ea,inph.u~~d
in this price
proposa'I include:
.
.

,•

'

.,,.

· Asphalt repair $25.000
Concrete driveway repair $5,000
Lan_dscape R~pair $5,000 ·
Fire Hydrants (10) cost included in bid
· Eng,ne.ering, Fee cost inch..aded. in bid

.Respectfully_~_ubmitted, .
EAGLE WATER COMPANY
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SCHEMA TIC DRAWING

POTABLE WATER SUPPLY CONTRACT - SAGE ACRES WATER DISTRIBUTION
SYSTEM PROJECT - EXHIBIT E
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EASEMENT

POTABLE WATER SUPPLY CONTRACT - SAGE ACRES WATER DISTRIBUTION
SYSTEM PROJECT - EXHIBIT F
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AGREEMENT NO. - - - PUBLIC WATER SUPPLY EQUIPMENT
ACCESS EASEMENT AGREEMENT
THIS EASEMENT AGREEMENT made this _ _ day of - - - - - 2012, between the County of Ada, a political subdivision of the State of Idaho,
hereinafter designated as "GRANTOR," and Eagle Water Company, an Idaho
Corporation, with its principal office located at 188 W. State, Eagle, Idaho, its licensees,
successors, and assigns, hereinafter designated as "GRANTEE;"
WITNESS ETH
That GRANTOR in consideration of the covenants and promises described in that certain
Potable Water Supply Contract between GRANTEE and GRANTOR on behalf of Ada County
Local

Improvement District

1101, Agreement No.

and

other valuable

consideration does hereby grant and convey unto GRANTEE, its successors and assigns, a
nonexclusive easement and right of way, over the real property described below for the purpose
of crossing said real property with public water supply equipment, including therewith the ri_ght,
as modified below, to enter upon said real property, at all reasonable times, including ingress and
egress thereto, at the sole expense of GRANTEE, to construct, maintain, operate, inspect, alter,
replace, excavate, prepare, install, backfill, and repair public water facilities of the GRANTEE,
over and across the following described real property belonging to the said GRANTOR:
See Exhibit "A" attached hereto and made a part hereof by
reference.
GRANTOR grants the easement described in Exhibit A to GRANTEE and its successors
and assigns for so long as GRANTEE shall use the aforesaid real property for any of the
purposes mentioned above.

If GRANTEE fails to use the aforesaid real property for such

PUBLIC WATER SUPPLY EQUIPMENT ACCESS EASEMENT AGREEMENT - 1
n:\bid documents & construction ks\sage acres lid\sage acres water supply casement tinal.doc
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purposes for a continuous period of one (I) year or more, the above-described real property shall
automatically revert to GRANTOR and its successors and assigns without it being necessary for
GRANTOR and its successors or assigns to take any affirmative action to effectuate the reverter.
GRANTEE covenants with GRANTOR, its successors and assigns, that after any
maintenance, inspection, replacement, excavation, preparation, installation, backfill, or repair
activities, GRANTEE will restore the surface of the ground including any paving and/or
landscaping located thereon to as good of condition as when entered upon by GRANTEE or its
agents for so long as this easement shall be in effect.
GRANTOR covenants with GRANTEE that GRANTOR'S use of the real property
described above will not unreasonably interfere with any existing or future electrical lines of the
GRANTEE, or result in the violation of any state, local, or federal law or regulation or the
National Electrical Safety Code as the same now exists or may hereafter be amended.

IN WITNESS WHEREOF, these presents have been executed by the
undersigned this _ _ day of _ _ _ _ _ , 2012.

GRANTOR:

Board of Ada County Commissioners

By:
Rick Yzaguirre, Chairman

By:
Sharon M. Ullman, Commissioner

By:
David L. Case, Commissioner
ATTEST:

PUBLIC WATER SUPPLY EQUIPMENT ACCESS EASEMENT AGREEMENT-2
n:\bid documents & construction ks\sagc acres lid\sage acres water supply casement fin a l.doc
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Christopher D. Rich, Ada County Clerk

STATE OF IDAHO
County of Ada

)
) ss.
)

On this _ _ day of
, 2012, before me a notary public, personally
appeared Rick Yz.aguirre, Sharon M. Ullman, and David L. Case known or identified to me, to be
the County Commissioners of Ada County, that executed the said instrument, and acknowledged to
me that Ada County executed the same.

Notary Public for Idaho
Commission Expi·res _ _ __ __ _ _ __

PUBLIC WATER SUPPLY EQUIPMENT ACCESS EASEMENT AGREEMENT - 3
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EXHIBIT A
Easement Real Property
The following described real property in Ada County, State of Idaho, more particularly
described as follows to wit:
An easement for water facilities being a portion of Lot I, Block I, Hidden Hollow
Subdivision recorded in the official records of Ada County in Plat Book 53 at Page 4782, and
situated in the SW 1/.i of the SW 1/.i of Section 2, Township 4 North, Range I East, Boise
Meridian, City of Eagle, Ada County, Idaho and being more particularly described as follows :
Commencing at a brass cap monument marking the southwest corner of said Section 2,
thence along the south line of said Section 2 S89°1 I' I 7"E a distance of 40.56 feet to a point on
the east right-of-way line of Old Horseshoe Bend Road (formerly State Highway 55), from
which an aluminum cap monument marking the southeast corner of said SW 1/.i (S 1/.i Corner)
bears S89°l 1' 17"E a distance of 2565.42 feet, said point marking the POINT OF BEGINNING;
Thence leaving said south line and along said east right-of-way line and along the arc of a
curve to the left having a radius of 1945 .94 feet , an arc length of 20.01 feet, a central angle of
03521, and a chord bearing N0°33 '25" W a distance of 20 .01 feet to a point;
Thence leaving said east right-of-way S89°1 l ' 17"E a distance of 36.58 feet to a point;
Thence N00°48 ' 43"E a distance of 80.00 feet to a point;
Thence S89° l l '17"E a distance of I 00.00 feet to a point;
0

Thence S00°48'43"W a distance of 100.00 feet to a point on said south line;
Thence along said south line N89°11 '17" W a distance of 136.11 feet to the POINT OF
BEGINNING;
Said easement contains, l 0, 727 square feet, more or less, and is subject to all existing
easements and rights-of-way of record or implied.
Attached hereto is Exhibit "B" and by this reference made a part hereof.
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EXHIBIT 'B'
EAGLE WATER COMPANY EASEMENT
A POR770N OF LOT 1, BLOCK 1. HIDDEN HOLLOW
SUBDIVISION, SITIJA TED IN THE SWT/4 OF THE SW1/4 OF"
$£CnoN 2. TOWNSHIP 4 NORTH, RANG£ 1 EAST, BOIS£
MERIDIAN, CITY OF £AGL£, ADA COUNTY, IOAHO.
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August 1, 2013

Bruce Krisco
Ada County Operations Department
200 W. Front Street
Boise, Id. 83702
Subject: Sage Acres Fire Flows
Dear Bruce,
On July 31 5', 2013, at approximately 10:30 A.M. The Eagle Fire Department witnessed the fire flows
for the Sage Acres Subdivision located on the East side of Horseshoe Bend Road.
The observed fire flows at 20psi was producing a flow rate of 219 5 gallons per minute at the fire hydrant
located at Lariat and Prairie.
The fire flows in this subdivision exceeds the minimum requirements as stated in the 2009 International
Fire Code.
The Eagle Fire Department approves all fire hydrant locations and required fire flows for Sage Acres
Subdivision.
If you have any questions or need additional information please give me a call.
Sincerely,

K~:~:.:!7

Fire Marshal
Eagle Fire Department

(
Ada County 000570
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Richard G. Smith, ISB No. 2500
Lynnette M. Davis, ISB No. 5263
Dane A Bolinger, ISB No. 9104
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: 208.344.6000
Facsimile: 208.954.5267
Email: rsmith@hawleytroxell.com
ldavis@hawleytroxell.com
Attorneys for Respondents
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
JEANETTE HOFFMAN, DON THOMAS,
)
MARI THOMAS, BRIAN NELSON, LOUISE )
LUSTER, LYNDA SNODGRASS, LANCE
)
HALE, MONIQUE HALE, ROXANNE METZ,)
AL THORNTON, TONI THORNTON, BLAIR )
HAGERMAN, LISA BERRY, DARRIN
)
HENDRICKS, KATHLEEN (RAPLEY)
)
)
HENDRICKS, LAURA ELLIOTT, LESLIE
)
CURFMAN, MIKE ZEHNER, JOSE
FRANCA, KAREN CROSBY, CHUCK
)
BOYER, and KIM BLOUGH,
)
)
Appellants,
)
)
vs.
)
)
THE BOARD OF THE LOCAL
)
)
IMPROVEMENT DISTRICT NO. 1101, an
Idaho Local Improvement District; BOARD OF )
ADA COUNTY COMMISSIONERS,
)
)
Respondents.
)

Case No. CV OC 1316705
RESPONDENTS' MEMORANDUM OF
LAW IN SUPPORT OF SUMMARY
JUDGMENT

_______________

)
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Respondents Board of the Local Improvement District No. 1101 and Board of Ada
County Commissioners (collectively "Respondents") respectfully submit this memorandum of
law in support of Respondents' Motion for Summary Judgment.

I.
INTRODUCTION
Appellants seek judicial review of the creation of Ada County Local Improvement
District No. 1101, commonly known as Sage Acres Local Improvement District ("Sage Acres
LID" or "the LID"), and the resulting assessment levied on properties within the LID. The
purpose of the LID was to construct a water delivery system for residential and irrigation use by
properties within Sage Acres Subdivision ("Sage Acres"), a neighborhood located off of Old
Horseshoe Bend Road in Boise, Idaho, and across Highway 55 from the City of Eagle. The LID
was duly created by Ada County Ordinance No. 780; the water delivery system was designed
and constructed in a cost-effective and workmanlike manner in compliance with all applicable
laws and regulations; and the assessment roll was duly confirmed by Ada County Ordinance No.
809.
In their Notice of Appeal of Assessments ("Notice of Appeal") filed September 18, 2013,
Appellants raise a number of issues regarding Ordinance Nos. 780 and 809.

However, all

challenges to Ordinance No. 780 are waived and/or time-barred because they were not timely
raised. Moreover, even those issues timely raised regarding Ordinance No. 809 are irrelevant
under ~daho's Local Improvement District Code and/or devoid of evidentiary support.
Additionally, certain of the Appellants lack standing to mount this appeal because they are not
property owners within the LID. Respondents are accordingly entitled to judgment as a matter of
law.

RESPONDENTS' MEMORANDUM OF LAW IN
SUPPORT OF SUMMARY JUDGMENT - 2
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II.

FACTUAL AND PROCEDURAL BACKGROUND

As a result of reports of individual well issues from several homeowners within the Sage
Acres Ranchettes Homeowners' Association ("Sage Acres HOA" or "the HOA"), the HOA
initiated a petition for the formation of Sage Acres LID pursuant to Idaho's Local Improvement
District.Code (Idaho Code§§ 50-1701 et seq.). The purpose of the LID was to fund the
construction of a water delivery system intended to serve 53 properties located in Sage Acres
(approximately 18 of which are owned by Appellants). Numerous Sage Acres property owners
petitioned the Board of Ada County Commissioners ("Commissioners") to form the LID for that
purpose, and the Commissioners determined that "not less than 60% of the resident owners of the
Sage Acres Subdivision" signed the petition, satisfying Idaho Code § 50-1706. Accordingly, on
May 10, 2011, the Commissioners adopted Ordinance No. 780 ("Formation Ordinance"),
forming the Sage Acres LID. (Affidavit of Theodore E. Argyle ("Argyle Aff."), <J[2 and Exhibit
B.)

Prior to passage of the Formation Ordinance, the Commissioners mailed and published
notice to all property owners of the resident owners within Sage Acres, as required by Idaho
Code§ 50-1708. (Argyle Aff. at Exhibit B.) Pursuant to Idaho Code§§ 50-1708 and-1709, the
Commissioners held a hearing of protests to the creation of the LID on January 19, 2011, but
"protests [sic] against the proposed work was not made by the owners of more than 2/3 of the
abutting, adjoining, contiguous and adjacent lots and lands within" the Sage Acres LID. (Id.)
(emphasis added).
As required by§ 50-1710, the Board determined that all properties located within the
Sage Acres LID would specially benefit from the subject water system and that the creation of
the Sage Acres LID would be in the best interest of the property within that district and of the
RESPONDENTS' MEMORANDUM OF LAW IN
SUPPORT OF SUMMARY JUDGMENT - 3
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County.of Ada. (Id.) The Board also determined that the value of the property within the Sage
Acres LID exceeded the sum of $595,000, the estimated cost to be assessed against the
properties within the improvement district, as required by Idaho Code § 50-1710 and -1711.
(Id.) In adopting the Formation Ordinance, the Board conclusively established the boundaries of

the Sage Acres LID and declared the lots and lands to be affected-specifically, 53 parcels of
property located within the Sage Acres Subdivision. (Argyle Aff. at Exhibit B.)
Notice of the Formation Ordinance's adoption was published in the Idaho Statesman on
June 1, 2011. (Id. at 12 and Exhibits A and B) The published notice stated that the properties
included in Sage Acres LID would be assessed amounts sufficient to cover the costs of the water
system. (Id. at Exhibit B) After the Formation Ordinance went unchallenged, the Sage Acres
Water System Improvements Project ("Sage Acres Project") was constructed, using interim
financing provided to the Sage Acres LID by Ada County. The LID owes Ada County the
amounts expended to construct the water system, plus interest at a modest rate.
The Sage Acres Project was designed by SPF and constructed by Eagle Water Company
pursuant to contract with the LID (the "Contract"). (See Declaration of Cathy Cooper ("Cooper
Dec."), <JI 3; Declaration of Bruce Krisko ("Krisko Dec."), Exhibit A.) Ada County provided
construction management for the project, and Materials Testing and Inspection ("MTI") provided
independent inspection in conjunction with Ada County. (Cooper Dec. at <JI 11; Krisko Dec. at <JI
2.)
Prior to the creation of the LID, Sage Acres HOA had hired SPF Water Engineering to
prepare an evaluation of alternatives for connecting to existing water systems. (Declaration of
Cathy Cooper ("Cooper Dec."), <JI 5.) SPF's report evaluated connection to nearby systems
including Eagle Water Company, the City of Eagle, and United Water Idaho. (Id. at <JI 5, Exhibit
RESPONDENTS' MEMORANDUM OF LAW IN
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B.) Construction of a stand-alone water system was not considered for several reasons: (1) the

proximity of existing public water systems to Sage Acres and the IDEQ's policy to preferentially
connect to existing water systems rather than create new water systems; (2) the known low
productivity of aquifer zones underlying Sage Acres; and (3) the considerably higher cost of
constructing a stand-alone system. (See id. at <J[ 6, Exhibit B.) A stand-alone system, even if
allowed by IDEQ, would have required multiple wells and a storage tank, making it a
considerably more expensive option than connecting to an existing nearby system. (Id.)
Sage Acres is located within Eagle Water Company's certificated area. (Id. at <J[ 7.)
Obtaining service from the City of Eagle would have required annexation into the City, which
was undesirable to Sage Acres residents because of the higher taxes that they would be subject to
as part of the city. Id. Service by United Water would not only have been more expensive than
the proposal provided by Eagle Water Company, but it would also have required the parties to go
through an Idaho Public Utilities Commission ("IPUC") process to allow water service. (Id. at
Exhibit B.) Additionally, United Water has substantially higher monthly water rates than Eagle
Water Company. (Id.) In light of these considerations, the Sage Acres HOA decided to move
ahead with the process of forming the LID for connection to Eagle Water Company's existing
system. (Id. at <J[ 8.)
Significant effort went into value engineering the project design to be as cost-effective as
possible. (Cooper Dec. at <J[ 9.) Ada County and the LID Board considered and implemented a
non-typical construction approach (design-build versus typical design-bid-build) to save
additional dollars. Id. County staff solicited a cost for the proposed water system improvements
from Eagle Water Company and United Water Idaho prior to contracting with Eagle Water
Company for the work. Eagle Water Company's price was $619,029 (with a $9,085 change
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order during construction for a total price of $628,114). The United Water price was higher than
Eagle Water Company's, but within the same range. (Id. at <J( 10.)
Design and construction of the Sage Acres Project complied in all respects with
applicable statutes, ordinances, codes, and other authorities. (Krisko Dec. at <J( 7. See also
Cooper Dec. at <J( 10.) Further, the project was constructed according to specifications set by the
Contract and using proper and workmanlike construction practices. (Krisko Dec. at <J( 6; Cooper
Dec. at <J( 14.) Any issues during the project were promptly addressed by the project team and
corrected by Eagle Water Company. (Id.; Cooper Dec. at <J( 11.) The system design was
approved by the Idaho Department of Environmental Quality ("IDEQ"), the project passed
inspection by MTI, and the completed system was tested and approved by SPF and the Eagle
Fire Department. (Krisko Dec. at <J( 7, Exhibit B; Cooper Dec. at Tl[ 11-12, Exhibit C-E.) The
Eagle Fire Department Fire Marshal confirmed that the system "exceeds the minimum
requirerp.ents as stated in the 2009 International Fire Code" and approved "all fire hydrant
locations and required fire flows for Sage Acres Subdivision." (Krisko Dec. at <J( 7, Exhibit B.)
The system has currently been in operation for more than a year, and there have been no known
reports of performance issues. (Krisko Dec. at <J( 8; Cooper Dec. at Tl[ 14, 16.) Issues with poor
construction typically show up within the first year following construction. Id.
All of the parts, materials, and equipment installed in the Sage Acres Project were
unused, with the exception of the standby generator, which was specifically allowed by the
Contract to be used equipment (Section 12.4, "District will allow a used backup generator in the

pump house on conditions that the generator passes a minimum two (2) hour load test.").
(Krisko Dec. at <J( 5, Exhibit A. See also Cooper Dec. at <J( 13.) The standby generator installed in
the Sage Acres Project was in very good condition, and it passed the requisite test. (Krisko Dec.
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at <J[ 5.) Other than the standby generator, no used parts, materials, or equipment were installed in
the Sage Acres Project. Id.
Part of keeping the project costs down was placing the pipelines outside of paved
roadways but within the right-of-way area, so that repaving was not required. (Cooper Dec. at <J[
15.) Because the pipelines constructed in the Sage Acres Project were placed within the public
right-of-way area, this required working through landscaping features that homeowners had
placed in the right-of-way over the years. (Id.; Krisko Dec. at <J[ 9.) None of the work performed
exceeded the boundaries of the right-of-way area, and no damage was done to private property.
(Id.)

In July 2013, SPF prepared a certified technical report ("Engineer's Report"), as required
by Idaho Code§ 50-1712, detailing the "total cost and expenses of LID No. 1101 and the
amounts payable from assessments, and containing a preliminary assessment roll." (Mooney
Dec. at Exhibit B. See also Cooper Dec. at Exhibit E.) As further required by Idaho Code§ 501712, the Engineer's Report recommended that the $654,856.48 cost of the project "be split
evenly between the 53 lots that will benefit from the water system improvements," resulting in
an assessment of $12,355.78 for each of the 53 lots. (Cooper Dec., Exhibit E, p. 2.) Several
approaches to apportioning the cost were considered, including (1) dividing costs by pumped
zone versus non-pumped zone, (2) allocating costs based on front footage of pipe per lot, and (3)
an even. cost split. The third option, an even cost split to each lot, was selected because each lot
is equally benefitted and has access to the same water services, including domestic, irrigation,
and fire protection water supply. (Id. at <J[ 17, Exhibit E, p. 2.)
As required by Idaho Code§ 50-1713, June 12, 2013, Notice of the Hearing on the
Assessment Roll ("Notice") was sent to the 53 affected property owners. (Declaration of
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Kathleen (Kat) M. Donovan (Donovan Dec.), 11, Exhibits A and B.) The Notice also advised
property owners of the amount of the assessments against each of their respective properties
would be $12,355.78. (Id. at Exhibit B.) A Notice of the Hearing on the Assessment Roll was
also published in the I~aho Statesman three times from July 18 through 20, 2013 ("Published
Notice"). (Id. at fl[ 4-5, Exhibits C and D.) Both the Notice and the Published Notice informed
the property owners of a public hearing scheduled for July 30, 2013, to air any objections to the
assessment roll and stated the amount of each individual assessment. (Id. at Exhibits A - D.)
The Commissioners held not only that public hearing, but also a second public hearing-on
August 13, 2013-on that same subject. At the hearings, the Commissioners heard and
considered a number of objections to the assessment roll presented by property owners.
However, the Commissioners overruled the objections and found that each parcel within the LID
was specially benefitted in the amount of the assessments levied thereon, as required by Idaho
Code§ 50-1715. (Mooney Dec. at Exhibit B, fl[ 1, 3.) At the conclusion of the second hearing,
the Commissioners adopted the Assessment Ordinance, confirming the assessment roll. (Id. at
Exhibit B.) The assessments, when collected, will enable the Sage Acres LID to repay the
amounts owed for the improvements. Id.
As further required by Idaho Code § 50-1715, a notice of the Assessment Ordinance was
recorded on August 15, 2013, attaching the Assessment Ordinance, Engineer's Report, and the
confirmed assessment roll and containing a legal description of the district. (Notice of County
Recorder and Confirmation of Assessments, Mooney Dec. at Exhibit D.) Notice of the
Assessment Ordinance's adoption was also published in the Idaho Statesman on August 19,
2013. (Legal Proof of Publication, Mooney Dec. at Exhibit C.) Appellants had 30 days from the
Assessment Ordinance's publication to appeal from it. Idaho Code § 50-1718.
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III.

GOVERNING ST AND ARDS

Summary judgment "shall be rendered forthwith if the pleadings, depositions, and
admissions on file, together with the affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to judgment as a matter of law." I.R.C.P.
56(c). "A disputed fact will not be deemed 'material' for summary judgment purposes unless it
relates to an issue disclosed by the pleadings." Matthews v. Jones, 147 Idaho 224, 227, 207 P.3d
200, 203 (Ct. App. 2009).

IV.
A.

ARGUMENT

All of the Appellants' Legal Challenges to the Formation Ordinance Are Waived
Under Idaho Code § 50-1709 and/or Time-Barred for Failure to Challenge the
Ordinance Within Thirty (30) Days of Its Publication as Required by Idaho Code §
50-1727.
Pursuant to Idaho Code § 50-1709, a written protest to the formation of a local

improvement district must be filed in advance of the hearing set for consideration of the LID' s
formation, or else a number of delineated objections are expressly waived. Specifically, Idaho
Code § 50-1709 allows any owner of property to be assessed in a proposed LID, "in advance of
the hearing, to file in writing a protest to the creation of the district or making any other
objections in relation thereto." However:
Any property owner who fails to file a protest within the time
specified [i.e., in advance of the LID formation hearing] ... shall
be deemed to have waived any objection to the creation of the
district, the making of the improvements, and the inclusion of his
property in the district. Such waiver shall not preclude his right to
object to the amount of the assessment at the later hearing provided
for such purpose.
Idaho Code § 50-1709.
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~oreover, all ordinances adopted under the Local Improvement District Code-including
the Formation Ordinance at issue-are subject to a 30-day challenge limitation running from
publication of the ordinance. Idaho Code § 50-1727. "[A]fter such time the validity, legality
and regularity of such ordinance ... shall be conclusively presumed." Idaho Code § 50-1727.
See Simmons v. City of Moscow, 111 Idaho 14, 18, 720 P.2d 197,201 (1986) ("The trial court

correctly concluded that I.C. § 50-1727(1) applied to prevent the property owners from
contesting the validity, legality, and regularity of the creation ordinance.") (footnote omitted).
Here, pursuant to Idaho Code § 50-1709, unless each Appellant can affirmatively
demonstrate that he or she filed a written protest in advance of the January 19, 2011 LID
formation hearing, the appellant has waived any objection to the "creation of the district, the
making of the improvements, and the inclusion of [his or her] property in the district." More
importantly, however, because no appeal from the Formation Ordinance was filed within 30 days
from its publication, that ordinance became incontestable pursuant to Idaho Code § 50-1727.
As explained above, the Formation Ordinance was adopted by the Commissioners on
May 10, 2011. (See Argyle Aff. at 12 and Exhibit B.) The Formation Ordinance was published
in the local newspaper, the Idaho Statesman, on June 1, 2011.

(Id. at Exhibits A and B)

Accordingly, pursuant to Idaho Code§ 50-1727, any property owner was required to file a legal
challenge to the Formation Ordinance within thirty (30) days of publication or by Friday, July 1,
2011. However, the Appellants did not file their Notice of Appeal until September 18, 2013,
more than two years beyond Section 50-1727's thirty-day limitation period.
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Unfortunately for the Court and the parties, Appellants' Notice of Appeal conflates
challenges to Formation O~dinance with the later-passed Assessment Ordinance.1 The Notice of
Appeal fails to note which challenges pertain to which ordinance and instead raises claims to
both as if they were one and the same. As explained above, the Formation Ordinance created the
Sage_ Acres LID, approved that proper notice was provided to the affected property owners, set
forth the boundaries of the improvement district, provided that the cost of the improvements
would ~e repaid by an assessment levied against all property owners within the Sage Acres LID,
determined that all properties within the LID would benefit from the project, and determined that
the value of the real property within the district exceeded the estimated costs of the project. (See
Argyle Aff. at Exhibit B.) Pursuant to Idaho Code § 50-1727, the Appellants may not now
challenge these findings as they are time-barred. Additionally, under Idaho Code § 50-1709, any
objections regarding "the creation of the district, the making of the improvements, and the
inclusion of [Appellants'] property in the district" have been waived unless Appellants can show
that they filed a written protest in advance of the January 19, 2011 formation hearing.
Specifically, in Paragraph 6 of the Notice of Appeal, the Appellants improperly object to
the "establishment of the LID without a sufficient number of supporting petitions[.]" As that
claim relates exclusively to the legality of the Formation Ordinance, that claim is waived under
Section 50-1709 and/or time-barred under Section 50-1727. Further, at Paragraph 35(a) of the
Notice of Appeal, the Appellants improperly seek to argue that ''the Sage Acres LID Board
arbitrarily and capriciously failed to consider the objections filed by most of the Appellants, and

1

Respondents concede that the Appellants' challenge to the later-passed Ordinance No. 809 may be timely,
altho_ugh that challenge fails on other grounds discussed below.
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other residents of the Sage Acres community, to the assessment[.]" To the extent that that claim
is related to the regularity of proceedings leading up to the Formation Ordinance, that claim is
waived under Section 50-1709 and/or time-barred under Section 50-1727.
Similarly, at Paragraph 35(b) of the Notice of Appeal, the Appellants assert that "the
proceedings in making the assessment were [not] regular[.]" Again, to the extent that this claim
relates to the regularity of proceedings leading up to the Formation Ordinance, that claim is
waived and/or time-barred. Likewise, at Paragraph 35(c) of the Notice of Appeal, the Appellants
seek to. challenge "whether the assessments are correct with respect to each of the affected
parcels[.]" As that challenge relates to the Formation Ordinance, it is waived and/or time-barred.
At Paragraph 35(e) of the Notice of Appeal, the Appellants argue that "the Sage Acres
LID improperly includes certain parcels within the boundaries of the LID[.]" To the extent that
each Appellant fails to affirmatively show that he or she filed a written protest in advance of the
formation hearing, his or her claim has been waived. Regardless, the Formation Ordinance
established the boundaries of the Sage Acres LID and the specific properties included therein;
accordingly, Appellants' challenge to the boundaries of the improvement district is time-barred
by Idaho Code § 50-1727. Similarly, Appellants' challenge at Paragraph 35(f) that "certain
parcels within the Sage Acres community were improperly excluded from the boundaries of the
LID" is also waived and/or time-barred, as the boundaries of the LID were conclusively set by
the unchallenged Formation Ordinance.
At Paragraph 35(g) of the Notice of Appeal From Assessments, the Appellants claim that
the Board of Commissioners "failed to strictly comply with the statutes authorizing local
assessments in establishing the Sage Acres LID without a legally sufficient number of supporting
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petitions[.]" As explained above in regard to Paragraph 6 of the Notice of Appeal, that claim is
waived and/or time-barred.

In sum, all of Appellants' challenges to matters covered by the Formation Ordinance are
waived and/or time-barred, including but not limited to the following Paragraphs of the Notice of
Appeal: 6 (portions); 35(a); 35(b); 35(c); 35(e); 35(f); and 35(g). Accordingly, Respondents are
entitled to summary judgment with respect to these issues.

B.

Appellants' Challenges to the Assessment Ordinance, Even if Timely, Are Legally
Irrelevant and/or Factually Unsupportable.
Respondents are also entitled to summary judgment on all challenges relating to the

Assessment Ordinance, even if timely, because those challenges are legally irrelevant and/or
devoid of factual support. At the hearing on confirmation of the assessment roll, Idaho Code §
50-1714 required the Commissioners to:
consider the engineer's report and the assessment roll and ... hear
and determine all objections which have been filed by any party
interested to the regularity of the proceedings in making such
assessment, to the correctness of such assessment, to the amount
levied on any particular lot or parcel of land, including the benefits
accruing thereon and the proper proportionate share of the total
cost of the improvements to be borne thereby and to the inclusion
of any lot or parcel of land in the proposed district.
Appellants appear to have raised a number of these delineated objections in their Notice of
Appeal. However, even regarding the objections that are not waived and/or time-barred as
explained above, Appellants cannot produce any supporting evidence to resist summary
judgment on those objections.
1.

Paragraph 6

In their Notice of Appeal, Appellants make allegations of "misleading statements and
promises made by representatives of Ada County and by representatives of the Sage Acres LID."
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(Notice of Appeal at <J[ 6.) First, this challenge is not legally relevant, as it is not one of the
delineated objections allowed under Idaho Code § 50-1714. Even if this was a legally viable
challenge to the Assessment Ordinance under Idaho Code§ 50-1714, Respondents are entitled to
summary judgment on it because Appellants can produce no evidence of the same. As fully
explained above, the LID was duly formed and the assessment roll duly confirmed in compliance
with the Local Improvement District Code. (See Argyle Aff. at <][2 and Exhibit B.) Any official
"statements" or "promises" regarding the LID, improvements, and assessments were made in the
notices, hearings, and other statutorily required communications associated with the Formation
Ordinance and the Assessment Ordinance. None of these communications were misleading;
rather, they accurately informed the property owners about the LID and its purpose, costs,
benefits.
2.

Paragraph 35(a)

Respondents are also entitled to summary judgment on the claim that the Commissioners
"arbitrarily and capriciously failed to consider the objections ... to the assessment" because
Appellants can produce no evidence in support of the same. (See Notice of Appeal at <J[ 35(a).)
As explained above, the Commissioners held two hearings on the assessment roll, considered all
duly filed objections to the same, and made all statutorily required findings to confirm the
assessment roll. (See Mooney Dec. at Exhibit B.) Further, because Appellants' more specific
objections are without factual basis (as explained below), the Commissioners' decision to
overrule them was not arbitrary or capricious.
3.

Paragraph 35(b)

Respondents are also entitled to summary judgment on any challenge to the regularity of
the proceedings leading to the adoption of the Assessment Ordinance. (See Notice of Appeal, <J[
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35(b).) As explained above, the Assessment Ordinance was duly adopted pursuant to all
applicable requirements in the Local Improvement District Code. Specifically, following the
work, SPF prepared the Engineer's Report containing all items required by Idaho Code § 501712. (Mooney Dec. at Exhibit B, pp. 1-2; Cooper Dec. at Exhibit E.) As required by Idaho
Code § 50-1713, the Commissioners notified affected property owners, alerting them to the
assessment roll, their individual assessment amounts, and the scheduled hearing for protests.
(Mooney Dec. at Exhibit B, p. 1) The Commissioners held two hearings, considered all duly
filed objections, and confirmed the assessment role, making all required findings under Idaho
Code§ 50-1715. (Id. at Exhibit B, 'ff 1, 3.) Notice of the adoption of the Assessment Ordinance
was given as required by Idaho Code§ 50-1715. (Id. at Exhibits C and D.) Appellants can
produce no evidence to the contrary and, thus, their appeals fail as a matter of law.
4.

Paragraphs 35(c). (d)

Respondents are also entitled to summary judgment on any objections to the amount of
the assessment as a whole and as divided among each parcel within the Sage Acres LID, as those
objections are factually untenable. (See Notice of Appeal at')[')[ 35(c), (d).) The duly adopted
and now-incontestable Formation Ordinance, along with its related proceedings, gave all affected
property owners' notice of the parameters of the improvements and the estimated cost of the
same. (See Argyle at Dec.')[ 2 and Exhibit B.) Specifically, the Formation Ordinance estimated
the cost of the improvement as $595,000.00, plus a number of "potential additional costs which
may be incurred." (Id. at')[ 3.). The Formation Ordinance further empowered the
Commissioners to contract for the construction of the specified improvements and provided that
"the actual cost of said improvements may vary from the above-estimated amount." (Id. at')[ 5.)
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The Formation Ordinance stated that the estimated costs, as well as any excess costs, would be
assessed to each of the 53 included parcels "on the basis of benefits derived." (Id.)
As fully explained above, the Commissioners carried out their duties under the Formation
Ordinance and Idaho law. In sum, significant effort went into value engineering the project
design to be as cost-effective as possible. (Cooper Dec. at <j[ 9, Exhibit B.) A non-typical
construction approach was used (design-build versus typical design-bid-build) to save additional
dollars.· Id. Connection to three alternative nearby systems, construction of a stand-alone
system, and other options were all considered and subjected to a stringent cost-benefit analysis.
(Id. at ff 5-8, Exhibit B.) The Commissioners solicited bids from Eagle Water Company and

United Water Idaho and accepted Eagle Water Company's low bid of $619,029 (with a $9,085
change order during construction for a total price of $628,114). (Id. at <j[ 10.) To further cut
costs, pipelines were constructed outside of paved roadways but within the public right-of-way
area to avoid any repaving costs. (Id. at <j[ 15.)
While several approaches to apportioning the cost were considered, an even cost split was
selected because each lot is equally benefitted by the water delivery system. (Id. at <j[ 17, Exhibit
E, p. 2.) Whether or not any particular property owner chooses to connect to the system, each
parcel has equal access to the same water services, including domestic, irrigation, and fire
protection water supply. (Id.) The duly adopted Assessment Ordinance confirmed the
assessment as a whole and the equal division of costs among all parcels. (See Mooney Dec. at
Exhibit B.)
Appellants can produce no evidence to the contrary; accordingly, their cost objections fail
as a matter oflaw.
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Paragraphs 35(e), (f)

For the same reasons, Respondents are entitled to summary judgment on any objection to
the inclusion or exclusion of individual parcels in the Sage Acres LID. See Notice of Appeal at
fl[ 35(e ), (f). Again, to the extent that these claims are not waived and/or time-barred, the record

shows that each and every parcel within the LID equally benefits from the improvements,
including domestic, irrigation, and fire protection water supply. (See Cooper Dec. at <J[ 17,
Exhibit E, p. 2; Mooney Dec. at Exhibit B.) Accordingly, no single property owner can produce
any evidence that he or she should not have to share in the assessment, nor can Appellants
produce any evidence that any parcel outside the LID was improperly excluded from the
assessment.
6.

Paragraph 35(g)

As explained with regard to the objection set forth in Paragraph 35(b) of the Notice of
Appeal; Respondents are entitled to summary judgment on any argument that the Commissioners
"failed to strictly comply" with the Local Improvement District Code in adopting the Formation
Ordinance and Assessment Ordinance. Again, any objection to the Formation Ordinanceincluding objections to the number of supporting petitions-is waived and/or time-barred.
Furthermore, both ordinances were duly adopted in strict compliance with all applicable statutes,
and Appellants cannot point to any evidence to the contrary.
7.

Paragraph 35(h)

Respondents are also entitled to summary judgment on the Appellants' argument that
there was a due process violation because of an alleged conflict of interest in attorney Stephanie
Bonney representing the Sage Acres Homeowners Association and also serving as the Sage
Acres ~ID bond counsel. (See Notice of Appeal at <J[ 35(h).) Even assuming for the sake of
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argument that such a conflict did exist (which it likely did not), that is an issue for the Idaho
State Bar to review - not this Court. The alleged conflict has absolutely no legal bearing on the
Sage Acres LID Assessment.
Again, the grounds upon which an appellant may challenge an ordinance or board action
taken under the Local Improvement District Code are narrow and limited. Again, under Idaho
Code Section 50-1714, the Commissioners are obligated to consider only challenges to:
the regularity of the proceedings in making such assessment, to the
correctness of such assessment, to the amount levied on any
particular lot or parcel of land, including the benefits accruing
thereon and the proper proportionate share of the total cost of the
improvements to be borne thereby and to the inclusion of any lot or
parcel of land in the proposed district.
An alleged conflict of interest between a homeowners' association's counsel and bond counsel is

not among these statutory grounds. It is therefore irrelevant that there was an alleged conflict of
interest between the Sage Acres Homeowners' Association's counsel and the Sage Acres LID's
bond counsel. Indeed, in Simmons v. Moscow, 111 Idaho 14, 17-18, 720 P.2d 197 (1986), the
challengers to a special assessment claimed that the assessment was invalid because members of
the local improvement district board owned property within the district and therefore had a
conflict of interest invalidating the board action. Id. The Idaho Supreme Court rejected that
argument and affirmed that the alleged conflict of interest had no legal consequences on the
government's action. See id.
Moreover, it is not at all clear how this alleged conflict of interest in any way harmed the
Appellants or otherwise altered the course of the proceedings. Appellants assert a vague "due
process" argument, apparently insinuating that Ms. Bonney's alleged conflict of interest
somehow biased the Ada County Board of Commissioners. However, Appellants have no

RESPONDENTS' MEMORANDUM OF LAW IN
SUPPORT OF SUMMARY JUDGMENT - 18

000375
03304.0032.7084648.3

•

.-

•

admissible evidence to show that the Ada County Board of Commissioners were biased or that
the procedures were affected by Bonney's alleged conflict of interest. Moreover, the procedures
set forth in the Idaho Local Improvement District Code have been held to comply with
constitutional due process. See Mangum v. Orofino, 105 Idaho 307,309,669 P.2d 196 (1983).
Accordingly, Respondents are entitled to summary judgment as to the Appellants' conflict of
interest argument. (See Notice of Appeal at <J[ 35(h)).
8.

Paragraph 35(i) and 35(j)

Respondents are also entitled to summary judgment on (1) any claim that Eagle Water
Company "failed to comply with its obligations under the fixed-price contract by improperly
substituting old and/or used parts and equipment for new parts and equipment, by engaging in
improper and unworkmanlike construction practices, and by damaging the property of some of
the Appellants"; (2) on any claim that the water delivery system is not performing "as required
by the contract and as promised by Eagle Water Company and others, including Ada County";
and (3) that the Project did not comply "with the statutes, ordinances, codes, and other authorities
requiring the review of the LID project by the Idaho Department of Environmental Quality, the
Department of Water and Power, the Eagle Fire Department, and other state, county, and
municipal agencies and authorities." (See Notice of Appeal at <J[ 35(i), (j).) Appellants cannot
produce any evidence in support of these objections.
To the contrary, as testified by both the engineer who designed the system and the person
responsible for inspecting the construction of the system, design and construction of the Sage
Acres Project complied in all respects with applicable statutes, ordinances, codes, and other
authorities. (Krisko Dec. at <J[ 7. See also Cooper Dec. at <J[ 10.) Additionally, both have testified
that the project was constructed according to specifications set by the Contract and using proper
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and workmanlike construction practices. (Krisko Dec. at 16; Cooper Dec. at 114.) Any issues
during the project were promptly addressed by the project team and corrected by Eagle Water
Company. (Id.; Cooper Dec. at 111.)
Further, the system design was approved by the Idaho Department of Environmental
Quality ("IDEQ"), the project passed inspection by a third-party inspection company, MTI, and
the completed system was tested and approved by SPF and the Eagle Fire Department. (Krisko
Dec. at 17, Exhibit B; Cooper Dec. at 1111-12, Exhibits C-E.) The Eagle Fire Department Fire
Marshal confirmed that the system "exceeds the minimum requirements as stated in the 2009
International Fire Code" and approved "all fire hydrant locations and required fire flows for Sage
Acres Subdivision." (Krisko Dec. at 17, Exhibit B.) The system has currently been in operation
for more than a year, and there have been no known reports of performance issues. (Krisko Dec.
at 18; Cooper Dec. at ff 14, 16.) Issues with poor construction typically show up within the first
year following construction, and none have arisen with respect to the Project. (Id.)
Contrary to Appellants' claims, all of the parts, materials, and equipment installed in the
Sage Acres Project were new and/or unused, with the exception of the standby generator, which
was specifically allowed by the Contract to be used equipment (Section 12.4, "District will allow
a used backup generator in the pump house on conditions that the generator passes a minimum
two (2) hour load test."). (Krisko Dec. at 15, Exhibit A. See also Cooper Dec. at 113.) The
standby generator installed in the Sage Acres Project was in very good condition, and it passed
the requisite test. (Krisko Dec. at 15.)
Because the pipelines constructed in the Sage Acres Project were placed within the public
right-of-way area to avoid repaving roads, this required working through landscaping features
that homeowners had placed in the public right-of-way over the years. (Cooper Dec. at 115;
RESPONDENTS' MEMORANDUM OF LAW IN
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Krisko Dec. at <JI 9.) None of the work performed exceeded the boundaries of the public right-ofway area, and no damage was done to private property. (Id.)
Appellants can produce no evidence to the contrary. Indeed, Appellants cannot point to
any particular "statutes, ordinances, codes, and other authorities" that were not complied with;
any substandard construction work in the completed Project; any improper parts, materials, or
equipment; or any damage to their property. Accordingly, Respondents are entitled to judgment
as a matter of law with respect to any such claims.

C.

Appellants Kim Blough and Chuck Boyer Lack Standing to Appeal the Sage Acres
LID Assessment.
Respondents are also entitled to summary judgment as to the claims asserted by

Appellants Darrin Hendricks ("Hendricks"), Kim Blough ("Blough") and Chuck Boyer
("Boyei:'') because all three Appellants lack legal standing to appeal the Sage Acres LID
assessment.
Although the Notice of Appeal alleges Hendricks owns the property commonly known as
"9951 W. Lariat, Boise, ID 83714" review of the public records of Ada County, Idaho

demonstrates that the owner of that property is Valerie Miller - not Darrin Hendricks. (See
Notice of Appeal at 124; Mooney Dec. at Exhibit A.) Additionally, based upon review of the
public records for Ada County, Hendricks is not listed as an owner of record for any real
property located in Ada County, Idaho. (Mooney Dec. at <JI2.) As admitted in the Notice of
Appeal, Blough does not own property located within the Sage Acres LID and, in fact, resides at
2913 Garrity Boulevard in Nampa, Idaho. (See Notice of Appeal at <JI 32.) Likewise, Boyer

admits that he does not own property within the Sage Acres LID. (Id. at <JI 30. See also Mooney
Dec. at Exhibit E.) Accordingly, since Hendricks, Blough and Boyer are not property owners
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within Sage Acres and, consequently, are not on the Sage Acres LID assessment rolls, they are
not subject to any assessment relating to the Sage Acres LID. (Mooney Dec., Exhibit B.)
No Idaho case has addressed standing under the Local Improvement District Code.
However, Idaho courts addressing similar issues hold that a party has standing to sue as a
"person aggrieved" only when a decision "operates directly and injuriously upon his personal,
pecuniary, or property rights." See Ashton Urban Renewal Agency v. Ashton Mem., Inc., 155
Idaho 309, 311 (2013) (discussing Idaho Code § 63-511(1) and quoting Application of Fernan
Lake Vill, 80 Idaho 412, 415, 331 P.2d 278, 279 (1958)).

In Ashton, an "Urban Renewal

Agency" had standing to challenge a property tax exemption because the lack of taxes being
levied affected its "pecuniary" interest (i.e., the amount of money it might eventually have for
use and disposal). In the Fernan Lake case, the city of Coeur D'Alene lacked standing to appeal
Fernan Lake Village's application to be incorporated with the city boundaries. 80 Idaho
at 414. In Fernan Lake, the court quoted extensively from 4 C.J.S. Appeal and Error§ 183:
The mere fact that a person may be hurt in his feelings, or be
disappointed over a certain result, or be subjected to
inconvenience, annoyance or discomfort, or even expense, does
not constitute him a party 'aggrieved,' since he must
be aggrieved in a legal sense. To render a party aggrieved by an
order, so as to entitle him to appeal therefrom, the right invaded
must be immediate, not merely some possible, remote
consequence, or mere possibility arising from some unknown and
future contingency; although it has been held that an immediate
pecuniary damage is not always prerequisite to the right of appeal.
Id. at 415.

Here, Appellants Hendricks, Blough and Boyer are like the city of Coeur D'Alene in the
Fernan Lake case: they have not suffered any pecuniary loss or other injury to their personal

property rights. As discussed above, since Hendricks, Blough and Boyer do not currently own or
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have· not owned property within the Sage Acres LID at any time relevant hereto, they have not
been required to pay the assessment. In other words, Hendricks, Blough and Boyer have not
suffered any cognizable damage. See Fernan Lake, 80 Idaho at 415. Accordingly, Hendricks,
Blough and Boyer lack standing to challenge the Sage Acres LID, and Respondents are entitled
to summary judgment against those parties.

V.

CONCLUSION

For the reasons explained above, Respondents respectfully request that the Court grant
summary judgment in their favor.
. .
~

.

DATED THIS ~ d a y of December, 2014.
HA

Y TROXELL ENNIS & HAWLEY LLP

e M. Davis, ISB No. 52
ys for Respondents
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OFCHIIIS$CDNll£f\1F RICH, Clerk
IDAHO, IN AND FOR THE COUNTY OF ADA

By MIREN OLSON
DEPUTY

JEANETTE HOFFMAN, et. al,

) Case No.: CVOC1316705
)
Plaintiff,
) NOTICE OF HEARING ON SUMMARY
) JUDGMENT AND SCHEDULING ORDER
vs.
)
)
THE BOARD OF LOCAL IMPROVEMENT )
)
DISTRCT NO. 1101, et. al,
)
)
Defendant.

A motion and memorandum for summary judgment has been filed in this case. The
Court has set it for hearing on January 27, 2015, at 3:30 p.m. Pursuant to the Court's authority
under I.R.C.P. 56(c), the following schedule shall apply:
a. The party opposing the motion shall file its opposing affidavits and answering briefs
within fourteen ( 14) prior to the hearing.
b. The moving party shall file any supplemental affidavits or reply briefs within seven
(7) days of the filing of the opposing brief.
NO PARTY WILL BE PERMITTED TO FILE ANY AFFIDAVITS OR
ADDITIONAL BRIEFING AFTER THE TIME PERIODS SET FORTH IN THIS
ORDER WITHOUT PERMISSION FROM THE COURT.

Dated this

J,r;,....

day of December, 2014 .

.
TIMOTHY HANSEN
District Judge
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HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
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Attorney for Appellants

IN TI1E DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
JEANETTE HOFFMAN, DON THOMAS,
MARJ THOMAS, BRlAN NELSON, LOUISE
LUSTER, LYNDA SNODGRASS, LANCE
HALE, MONIQUE HALE, ROXANNE
METZ,ALTHORNTON,TONITHORNTON,
BLAIR HAGERMAN, LISA BERRY, DARRI
HENDRICKS, KATHLEEN (RAPLEY)
HENDRICKS, LAURA ELLIOTT, LESLIE
CURFMAN, MIKE ZEHNER, JOSE
FRANCA, KAREN CROSBY, CHUCK
BOYER, and KIM BLOUGH, individuals,
Appellants,

CASE NO. CV OC 13 16705
Hon. Timothy Hansen Presiding
NOTICE OF SETTLEMENT OF APPEAL

vs.
THE BOARD OF THE LOCAL
IMPROVEMENT DISTRlCT NO. 1101, an
Idaho Local Improvement District; BOARD OF
ADA COUNTY COMMISSIONERS,
Respondents.
TO:

THE COURT, AND TO ALL PARTIES AND THEIR RESPECTIVE ATTORNEYS:
PLEASE TAKE NOTICE that the attached Memorandum of Settlement was executed

by and between the Appellants (through their authorized party-representatives) and the
NOTICE OF SETTLEMENT
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Respondents, as well as by the parties' respective attorneys of record, at the conclusion of the
court-ordered mediation that took place before the Hon. Duff McKee (Ret.) on Monday,
December 22, 2014. The
The Court is asked to note that the parties have been unable to agree on the terms of the
I.R.C.P. 4l(a)(l)(ii) stipulation for dismissal to which the Memorandum of Settlement refers,
and so the Appellants have filed along with this Notice of Settlement a Rule 41 (a)(2) Motion to
Dismiss Appeal, With Prejudice, in order to comply with their obligation to dismiss, with
prejudice, their claims in this matter.

By signing below, counsel for the Appellants affirms under penalty of perjury under the
laws of the State of Idaho that the document attached hereto is a true and correct copy of the
December 22, 2014 Memorandum of Settlement prepared by the mediator, the Hon. Duff
McKee (Ret.).
The Memorandum of Settlement was executed by Appellants/Appellants' authorized
mediation representatives Kim Blough, Monique Hale, Lance Hale, Don Thomas, and Mari
Thomas, and by Appellants' attorney, Andrew T. Schoppe, all of whom were authorized by
the Appellants to mediate and settle the claims of all of the Appellants herein.
The Memorandum of Settlement was also signed by Respondent's representatives, Ada
County Commissioners and LID Board Members Rick Yzaguirre, David Case, and Jim Tibbs,
and by Respondents' attorneys, Lynnette M. Davis and Theodore Argyle.
II
II
II
NOTICE OF SETTLEMENT
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Appellants' counsel could and would testify to the authenticity of said document in
court if asked to do so.
Respectfully submitted,
DATE: January 13, 2015

THE LAW OFFICE OF
ANDREW T. SCHOPPE, PLLC

ANDREW T. SCHOPPE
Attorney for Appellants,
Jeanette Hoffman, Don Thomas, Mari Thomas,
Brian Nelson, Louise Luster, Lynda Snodgrass,
Lance Hale, Monique Hale, Roxanne Metz, Al
Thornton, Toni Thornton, Blair Hagerman, Lisa
Berry, Darrin Hendricks, Kathleen (Rapley)
Hendricks, Laura Elliott, Leslie Curfman, Mike
Zehner, Jose Franca, Karen Crosby, Chuck Boyer,
and Kim Blough

NOTICE OF SETTLEMENT
-3-

000386

To: Ada County Courthouse

'

•

2015-01-13 23:56:42 (GMT)

Page 4 of 5

.

,'

e

·.· .. ·.
..... .

··.:·.·. :... ·.>-_··:·· ...: .....
.

........

<. :·: ~'~h:: ~ ...

-· ..

····.·-

..

.....

..... ····.-::.··.·•... _··· .. ·.

12083921607 From: AndrewT. Schoppe

·...

. . ·._ . ~-~-::-··t$J:~f

· .

--....... ..

·.............................:.:.:·
·.

·.:-:{··-..

····=·--:·:·:······,: .... }:{~·-

.. · ·. •:.

. . . .1,~.,...

"'.•'. ,• .

"',' "" ·: .·

::'.·;:J~~P}!ft]l\lt ,, , ,,.....
:.>~::·::·<-::

. . -_ ·:_·._:.-~.

·. ·.<··

:--.--:-;~;·:::_··-~·>:

·.:·-

-~:·:~:-~-~:-:-::<·-.·

\

·

•

I

'·.

,.A

.

.... . ·-.~·-.
··.·--.···

.. , •'",'"

·i:~:~~.:i " ·>>'.

····-.

•.··..__ ...... :.

·····:·. >·..

,,;"':>

· ,..

""'

.-~;.,;;:,.,·-.._:,:._,i.,b,{")

. ~"~~·--

~~~1• ,,.

j

· .(:

....

1

~.Q...u.j : - ~ ~ " " - ; ~"-Uv-

!,{"

.

.

.

,.,

, . '·..

000387

..

To: Ada County Courthouse

'

Page5of5

-

2015-01-13 23:56:42 (GMT)

.

e

12083921607 From: AndrewT. Schoppe

CERTIFICATE OF SERVICE
I, the undersigned, certify that on the 131h day of January, 2015, I caused a true and correct
copy of the following documents to be served upon the parties identified below as follows:
Document(s) served:
NOTICE OF SETTLEMENT OF APPEAL
Parties served:
Counsel for Respondents

Lynnette Davis, Attorney at Law
Hawley Troxell
877 Main Street,
Ste. 1000
Boise, ID 83702
jscott@hawleytroxell .com
F: 208.954.5262

Filed with/Notice to:
Court

Ada County Courthouse
200 W Front St

Boise, ID
Fax: 208.287.6919

Manner of service:
X

Facsimile

---

U.S. mail

Signed:

- - - Electronic service and/or ECF

-----

ANDREW T. SCHOPPE

___ Hand-delivery

- - - Personal service
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THE LAW OFFICE OF ANDREW T. SCHOPPE, PLLC
ANDREW T. SCHOPPE, SBN 8110
419 S. 13th Street
Boise, ID 83702
Tel.: 208.450.3797
Fax: 208.392.1607
andrew@schoppelaw.com

DEPurY

Attorney for Appellants

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
JEANETTE HOFFMAN, DON THOMAS,
MARI THOMAS, BRIAN NELSON, LOUISE
LUSTER, LYNDA SNODGRASS, LANCE
HALE, MONIQUE HALE, ROXANNE
METZ,ALTHORNTON,TONITHORNTON,
BLAIR HAGERMAN, LISA BERRY, DARRI
HENDRICKS, KATHLEEN (RAPLEY)
HENDRICKS, LAURA ELLIOTT, LESLIE
CURFMAN, MIKE ZEHNER, JOSE
FRANCA, KAREN CROSBY, CHUCK
BOYER, and KIM BLOUGH, individuals,
Appellants,

CASE NO. CV OC 13 16705
Hon. Timothy Hansen Presiding
APPELLANTS' MOTION TO DISMISS
APPEAL, WITH PREJUDICE;
DECLARATION OF ANDREW T.
SCHOPPE

vs.
THE BOARD OF THE LOCAL
IMPROVEMENT DISTRICT NO. 1101, an
Idaho Local Improvement District; BOARD OF
ADA COUNTY COMMISSIONERS,
Respondents.

TO:

THE COURT, AND TO ALL PARTIES AND THEIR RESPECTIVE ATTORNEYS:
PLEASE TAKE NOTICE that all of the Appellants in this matter hereby move this Court

for an Order dismissing, with prejudice, their claims in this appeal.

MOTION TO DISMISS APPEAL, WITH PREJUDICE
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Appellants' Motion to Dismiss is brought pursuant to I.R.C.P. 41(a)(2) because the
parties settled this matter at mediation on December 22, 2014.
The fact and terms of settlement are reflected in the December 22, 2014 Memorandum
of Settlement which is attached to the Appellants' Notice of Settlement. The Memorandum of
Settlement was prepared by the mediator selected by the mutual agreement of the parties- the
Hon. Duff McKee (Ret.)- and was executed by Appellants/Appellants' authorized mediation
representatives Kim Blough, Monique Hale, Lance Hale, Don Thomas, Mari Thomas, and by
Appellants' attorney, Andrew T. Schoppe. The Memorandum of Settlement was signed by
Respondent's representatives, Ada County Commissioners and LID Board Members Rick
Yzaguirre, David Case, and Jim Tibbs, and by Respondent's attorneys, Lynnette M. Davis and
Theodore Argyle.
In the time since the matter settled on December 22, the parties have been unable to agree
· on the terms of the I.R.C.P. 4l(a)(l)(ii) Stipulation for Dismissal referred to in the Memorandum
of Settlement.
In the absence of such a stipulation, requesting an Order of Dismissal from the Court is
the only option by which the Appellants can fulfill their obligation to dismiss their appeal.
I

Appellants anticipate opposition to this motion.

,
'

I

II
II

•i

'

•

'I

'
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II
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This motion is based upon the Notice of Settlement and its attached December 22, 2014
Memorandum of Settlement, upon the points and authorities set forth in the Appellants'
supporting memorandum, upon the supporting Declaration of Andrew T. Schoppe, and upon
such other and further argument as may be presented at the hearing on this motion ..
Respectfully submitted,
DATE: January 13, 2015

THE LAW OFFICE OF
ANDREW T. SCHOPPE, PLLC

By:
ANDREW T. SCHOPPE
Attorney for Appellants,
Jeanette Hoffman, Don Thomas, Mari Thomas,
Brian Nelson, Louise Luster, Lynda Snodgrass,
Lance Hale, Monique Hale, Roxanne Metz, Al
Thornton, Toni Thornton, Blair Hagerman, Lisa
Berry, Darrin Hendricks, Kathleen (Rapley)
Hendricks, Laura Elliott, Leslie Curfman, Mike
Zehner, Jose Franca, Karen Crosby, Chuck Boyer,
and Kim Blough
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DECLARA110N OF ANDREW T. SCHOPPE
IN SUPPORT OF MOTION TO DISMISS APPEAL
1.

I, Andrew T. Schoppe, am the attorney of record for all of the Appellants in this

proceeding. I am licensed to practice law before all of the courts of the states of Idaho and
California. I could and would testify to the truthfulness of the matters set forth herein if asked
to do so in court.

2.

At the end of that long day, the parties' agreement to settle the matter was recorded in

written form by Judge McKee in the December 22, 2014 document attached to the Appellants'
Notice of Settlement and which is referred to as the "Memorandum of Settlement."
3.

The Memorandum of Settlement was prepared by the mediator selected by the mutual

agreement of the parties- the Hon. Duff McKee (Ret.)- and was executed by
Appellants/Appellants' authorized mediation representatives Kim Blough, Monique Hale,
Lance Hale, Don Thomas, and Mari Thomas. I also signed it.
4.

These particular Appellants, and their attorney, were authorized to settle the matter by

the other Appellants, who opted not to personally participate in the mediation proceeding.
That authorization was in writing and in a form that was reviewed by both Judge McKee and
by Respondent's attorney, Lynnette Davis, prior to mediation.
5.

The Memorandum of Settlement was also signed by Respondent's representatives, Ada

County Commissioners and LID Board Members Rick Yzaguirre, David Case, and Jim Tibbs,
and by Respondent's attorneys, Lynnette M. Davis and Theodore Argyle.
6.

One of the terms of the Memorandum of Settlement is that the parties prepare a Rule

41(a)(l)(ii) Stipulation for Dismissal.
7.

Since the date of settlement, Ms. Davis and I have exchanged proposed stipulations, but
MOTION TO DISMISS APPEAL, WTI1I PRE.ITJDICE
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have been unable to reach an agreement as to the terms of those documents.
8.

I would ordinarily describe our differences in greater detail, and include emails, letters,

and other written memoranda relating to those differences, but I am of the opinion that I am
prohibited from doing so by the mediation confidentiality privilege imposed by imposed by
Idaho's Uniform Mediation Act, LC. § 9-801, et seq.
9.

Should the Court deem such evidence admissible for consideration in connection with

this motion, I respectfully request the opportunity to present further argument.
10.

At the moment, however, the Appellants wish to comply with their obligations as

outlined in the Memorandum of Settlement, and have no choice but to seek an Order of
Dismissal, With Prejudice, of their appeal from this Honorable Court.
I hereby affirm under penalty of perjury under the laws of the State of Idaho that the foregoing
statements are true and correct to the best of my personal knowledge.
Date: January 13, 2015

By:
ANDREW T. SCHOPPE
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I, the undersigned, certify that on the 13 1h day of January 2015, I caused a true and correct
copy of the following documents to be served upon the parties identified below as follows:
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APPELLANTS' MOTION TO DISMISS APPEAL, WITH PREJUDICE; DECLARATION
OF ANDREW T. SCHOPPE
Parties served:
Counsel for Respondents
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Court

Lynnette M. Davis, Attorney at Law
Hawley Troxell
877 Main Street,
Ste. 1000
Boise, ID 83702
jscott@hawleytroxell.com
F: 208.954.5262

Ada County Courthouse
200 W Front St

Boise, ID
Fax: 208.287.6919

Manner of service:
X

Facsimile

--- U.S. mail
Electronic service and/or ECF

ANDREW T. SCHOPPE

- - - Hand-delivery
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Personal service
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Appellants,
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MEMORANDUM IN SUPPORT OF
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Idaho Local Improvement District; BOARD OF
ADA COUNTY COMMISSIONERS,
Respondents.
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MEMORANDUM OF POINTS AND AUTHORITIES
I.

STATEMENT OF FACTS

To very briefly summarize, this matter concerns the Appellants' appeal of assessments by
the Board of the Local Improvement District No. 1101, an Idaho Local Improvement District
("LID"). In compliance with the Court's Order Governing Proceedings, the parties, with the
participation and advice of their respective attorneys, mediated this matter on December 22,
2014 before the Hon. Duff McKee (Ret.).
At the end of that long day, the parties' agreement to settle the matter was recorded in written
form by Judge McKee in the document attached to the Appellants' Notice of Settlement and
which is referred to as the "Memorandum of Settlement."
The Memorandum of Settlement was executed by Appellants/Appellants' authorized
mediation representatives Kim Blough, Monique Hale, Lance Hale, Don Thomas, Mari Thomas,
and by Appellants' attorney, Andrew T. Schoppe.

These particular Appellants, and their

attorney, were authorized to settle the matter by the other Appellants who opted not to participate
at the mediation in person. That authorization was in writing and in a form that was reviewed
by both Judge McKee and by Respondent's attorney, Lynnette Davis, prior to mediation.
The Memorandum of Settlement was also signed by Respondent's representatives, Ada
County Commissioners and LID Board Members Rick Yzaguirre, David Case, and Jim Tibbs,
and by Respondent's attorneys, Lynnette M. Davis and Theodore Argyle.
One of the terms of the Memorandum of Settlement is that the parties prepare a Rule
41(a)(l)(ii) Stipulation for Dismissal.

However, as briefly outlined in the accompanying

Declaration of Andrew T. Schoppe, the parties have been unable to agree on the terms of that
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stipulation. That declaration is very brief due to the mediation confidentiality privilege imposed
by Idaho's Uniform Mediation Act, LC. § 9-801, et seq. With no stipulation having been
reached, the Appellants have no other option but to seek an Order of Dismissal, With Prejudice,
of their appeal as required by the Memorandum of Settlement.
II.

ARGUMENT

A. The Court Should Dismiss this Matter Because the Parties Settled at Mediation
Appellants' Motion to Dismiss is brought pursuant to I.R.C.P. 41(a)(2) because the parties
settled this matter at mediation on December 22, 2014. The fact and terms of settlement are
reflected in the December 22, 2014 Memorandum of Settlement which is attached to the
Appellants' Notice of Settlement.
There are only two ways by which the Appellants may dismiss their appeal: by means of the
I.R.C.P. 4I(a)(l)(ii) Stipulation for Dismissal referenced in the Memorandum of Settlement, or
via a motion to dismiss as authorized by I.R.C.P. 4l(a)(2). With a Stipulation for Dismissal
apparently unreachable, the Appellants must bring this motion in order to meet their obligations
as outlined in the Memorandum of Settlement.
As noted in their Motion, Appellants anticipate opposition from Respondent. However,
Appellants' counsel is of the opinion that the Idaho Uniform Mediation Act, LC. § 9-801, et

seq., prohibits both the parties and their respective attorneys from disclosing any matters
discussed at mediation other than those set forth in the written Memorandum of Settlement itself.
Thus, both the Appellants and their counsel are prohibited from addressing such issues in this
motion, as well as the nature of their dispute concerning the Stipulation for Dismissal, and both
the Respondent and its attorneys are similarly bound to confidentiality in any response to this
MEMORANDUM ISO MOTION TO DISMISS APPEAL, WITH PREnJDICE
-3-
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motion, and the terms of the Memorandum of Settlement alone must govern the Court's
consideration of this motion.

ill.

CONCLUSION

Based upon the points and authorities above, Appellants respectfully request that the Court
permit them to comply with their obligations under the December 22, 2014 Memorandum of
Settlement by dismissing, with prejudice, their appeal.
Respectfully submitted,
DATE: January 13, 2015

THE LAW OFFICE OF
ANDREW T. SCHOPPE, PLLC

By:

ANDREW T. SCHOPPE
Attorney for Appellants,
Jeanette Hoffman, Don Thomas, Mari Thomas,
Brian Nelson, Louise Luster, Lynda Snodgrass,
Lance Hale, Monique Hale, Roxanne Metz, Al
Thornton, Toni Thornton, Blair Hagerman, Lisa
Berry, Darrin Hendricks, Kathleen (Rapley)
Hendricks, Laura Elliott, Leslie Curfman, Mike
Zehner, Jose Franca, Karen Crosby, Chuck Boyer,
and Kim Blough
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Ada County Courthouse
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IMPROVEMENT DISTRICT NO. 1101, an
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Idaho Local Improvement District; BOARD OF )
ADA COUNTY COMMISSIONERS,
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Respondents Board of the Local Improvement District No. 1101 and Board of Ada
County Commissioners (collectively "Respondents") respectfully submit this reply memorandum
in further support of Respondents' Motion for Summary Judgment.

I.

PROCEDURAL BACKGROUND
On December 11, 2014, Respondents filed a motion for summary judgment, a
memorandum of law in support of summary judgment, and various declarations and exhibits, all
demonstrating that there is no legitimate question of fact that Respondents are entitled to
judgment as a matter of law pursuant to Idaho Rule of Civil Procedure 56. On December 15,
2014, this Honorable Court issued a Notice of Hearing on Summary Judgment and Scheduling
Order. Pursuant to that Order, a hearing on Respondents' Motion for Summary Judgment was
scheduled for January 27, 2015 at 3:30 p.m. Appellants were ordered to file their "opposing
affidavits and answering briefs within fourteen (14) [days] prior to the hearing." (See Dec. 15,
2014 Scheduling Order.) Thus, Appellants opposition to Respondents' Motion for Summary
Judgment was due by no later than January 13, 2015.
The Scheduling Order further notes, in all capital and bold lettering, "NO PARTY WILL
BE PERMITTED TO FILE ANY AFFIDAVITS OR ADDITIONAL BRIEFING AFTER THE
TIME PERIODS SET FORTH IN THIS ORDER WITHOUT PERMISSION FROM THE
COURT." (See id.) Appellants failed to file any opposing affidavits or answering briefs to
Respondents' Motion for Summary Judgment by the January 13, 2015 due date. As of the date
of this reply, Appellants still have not filed any opposition to Respondents' Motion for Summary
Judgment.
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Appellants did file a document entitled "Appellants' Motion to Dismiss Appeal With
Prejudice," which is actually a motion requesting the Court to enforce an alleged settlement
agreement. Respondents intend to file an opposition to Appellants' motion to enforce an alleged
settlement agreement.

Regardless, Appellants' "Motion to Dismiss Appeal With Prejudice"

contains no opposition to Respondents' Motion for Summary Judgment.
II.

A.

ARGUMENT

This Court Should Grant Respondents' Motion for Summary Judgment as
Unopposed.
Summary judgment "shall be rendered forthwith if the pleadings, depositions, and

admissions on file, together with the affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to judgment as a matter of law." I.R.C.P.
56(c). "A disputed fact will not be deemed 'material' for summary judgment purposes unless it
relates to an issue disclosed by the pleadings." Matthews v. Jones, 147 Idaho 224, 227, 207 P.3d
200, 203 (Ct. App. 2009). "Summary judgment dismissal of a claim is appropriate where the
plaintiff fails to submit evidence to establish an essential element of the claim." See Nelson v.
City of Rupert, 128 Idaho 199, 202, 911 P.2d 1111, 1114 (1996); Aardema v. U.S. Dairy
Systems, Inc., 147 Idaho 785,789,215 P.3d 505, 509 (2009) (quoting Nelson).

Here, Respondents properly filed and noticed a Motion for Summary Judgment that
demonstrates that under the undisputed factual record of the case, Respondents are entitled to
judgment as a matter of law. Appellants failed to file any affidavits or opposition whatsoever to
Respondents' Motion for Summary Judgment. As such, Appellants cannot demonstrate any
question of fact and have failed to submit any evidence in support of their claims. Accordingly,
Respondents are entitled to summary judgment.
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B.

This Court Should Rule on the Properly Filed and Duly Noticed Motion for
Summary Judgment Before Ruling on Appellants' So-Called "Motion to Dismiss
Appeal With Prejudice."
Respondents anticipate the Appellants will argue that this Court should decline to rule on

the Respondents' Motion for Summary Judgment before addressing the Appellants' so-called
"Motion to Dismiss Appeal With Prejudice." As discussed above, Appellants' motion is actually
a motion to enforce an alleged settlement agreement. Respondents intend to oppose that motion,
if and when it becomes necessary, because no enforceable settlement agreement exists.
However, more germane to the present issue, this Court should first address Respondents'
properly filed and duly noticed motion for summary judgment. This Court then may, in its
discretion, choose to later decide whether the parties entered into an enforceable settlement
agreement or not. To allow otherwise improperly prejudices the Respondents and would fail to
adhere to the procedures set forth in Idaho Rule of Civil Procedure 56.

III.

CONCLUSION

For the reasons explained above, Respondents respectfully request that the Court grant
summary judgment in their favor.

Moreover, Respondents further respectfully request that this

Court decline to address the Appellants' so-called "Motion to Dismiss Appeal With Prejudice"
until after ruling on the pending Motion for Summary Judgment.
DATED THIS ..1/!!!::day of January, 2015.
HAWLEY TROXELL ENNIS & HAWLEY LLP

te M. Davis, ISB No. 5263
eys for Respondents
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this ~ y of January, 2015, I caused to be served a true
copy of the foregoing RESPONDENTS' REPLY IN FURTHER SUPPORT OF MOTION FOR
SUMMARY JUDGMENT by the method indicated below, and addressed to each of the
following:
Andrew T. Schoppe
THE LAW OFFICE OF ANDREW T. SCHOPPE PLLC

950 W. Bannock Street, Suite 1100
Boise, Idaho 83702
[Attorneys for Plaintiffs]

D U.S. Mail, Postage Prepaid
D Hand Delivered
D Overnight Mail
DE-mail: andrew@schoppelaw.com
0 Telecopy: 208.392.1607
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THE LAW OFFICE OF ANDREW T. SCHOPPE, PLLC
ANDREW T. SCHOPPE, SBN 8110
419 S. 13th Street
Boise, ID 83702
Tel.: 208.450.3797
Fax: 208.392.1607
andrew@schoppelaw.com

CHRISTOPHER D. RICH, Clerk
By KATRINA HOLDEN
DEPUTY

Attorney for Appellants

IN TIIE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR TIIE COUNTY OF ADA
JEANETTE HOFFMAN, DON THOMAS,
MARI THOMAS, BRIAN NELSON, LOUISE
LUSTER, LYNDA SNODGRASS, LANCE
HALE, MONIQUE HALE, ROXANNE
METZ, AL THORNTON, TONI THORNTON,
BLAIR HAGERMAN, LISA BERRY, DARRI
HENDRICKS, KATHLEEN (RAPLEY)
HENDRICKS, LAURA ELLIOTT, LESLIE
CURFMAN, MIKE ZEHNER, JOSE
FRANCA, KAREN CROSBY, CHUCK
BOYER, and KIM BLOUGH, individuals,
Appellants,
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MOTION FOR ORDER SHORTENING
TIME ON APPELLANTS' MOTION TO
DISMISS APPEAL, WITH PREJUDICE;
SUPPORTING DECLARATION OF
ANDREW T. SCHOPPE

vs.
THE BOARD OF THE LOCAL
IMPROVEMENT DISTRICT NO. 1101, an
Idaho Local Improvement District; BOARD OF
ADA COUNTY COMMISSIONERS,
Respondents.
TO:

THE COURT, AND TO ALL PARTIES AND THEIR RESPECTIVE ATTORNEYS:
PLEASE TAKE NOTICE that all of the Appellants in this matter hereby move this Court

for an Order shortening time on their Motion to Dismiss Appeal, with Prejudice.
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The Court has the power to hear that motion on shortened time by virtue of the authority
to set hearings and to control its own calendar granted by I.R.C.P. 7(b)(l), I.R.C.P. 7(b)(3),
and by Local Rule 2 of the Fourth District.
"Good cause" exists for the Appellants' urgent request because the Parties to this
proceeding were unable to agree on the terms of the Stipulation for Dismissal which is expressly
required by the Memorandum of Settlement which the Parties signed at the conclusion of Courtordered mediation on December 22, 2014, leaving Appellants with no other option but to file a
motion to dismiss their own appeal, with prejudice, in order to comply with their obligations
under the Memorandum of Settlement.
On January 20, 2015, and after the Appellants' Notice of Settlement and Motion to
Dismiss were filed, Respondent filed its Reply In Further Support of Motion for Summary
Judgment in which they request that the Court grant their Motion for Summary Judgment on the
grounds that the Appellants did not file an opposing brief or affidavits.

Respondent also

apparently contends that this appeal has not been settled as outlined in the signed Memorandum
of Settlement, and indicates that Respondent will oppose Appellants' Motion to Dismiss.
Of course, Appellants' contention is that the Motion for Summary Judgment was rendered
moot by the settlement of this matter on December 22, 2014, and thus that no opposition was
necessary or appropriate.
Under these circumstances, "good cause" exists for the Court to shorten the time for
hearing on the Appellants' Motion to Dismiss Appeal, or to otherwise modify the Order
Governing Proceedings, in order to permit all of these issues may be fully considered by the
Court in determining how to proceed.
MOTION FOR ORDER SHORTENING TIME ON MOTION TO DISMISS APPEAL
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This Motion for Order Shortening Time is based upon the Appellants' Notice of
Settlement, upon the signed Memorandum of Settlement, upon their Motion to Dismiss Appeal,
with Prejudice, and its supporting evidence, upon the declarations submitted in support of both
the Motion to Dismiss and this motion, upon all of the papers on file herein, and upon such other
and further argument as may be presented at the hearing on this matter.
Respectfully submitted,
DATE: January 26, 2015

THE LAW OFFICE OF
ANDREW T. SCHOPPE, PLLC

By:
ANDREW T. SCHOPPE
Attorney for Appellants,
Jeanette Hoffman, Don Thomas, Mari Thomas,
Brian Nelson, Louise Luster, Lynda Snodgrass,
Lance Hale, Monique Hale, Roxanne Metz, Al
Thornton, Toni Thornton, Blair Hagerman, Lisa
Berry, Darrin Hendricks, Kathleen (Rapley)
Hendricks, Laura Elliott, Leslie Curfman, Mike
Zehner, Jose Franca, Karen Crosby, Chuck Boyer,
and Kim Blough
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DECLARATION OF ANDREW T. SCHOPPE
IN SUPPORT OF MOTION FOR ORDER SHORffiNING TIME ON
APPELLANTS' MOTION TO DISM1SS APPEAL, WITH PREJUDICE
1.

I, Andrew T. Schoppe, am the attorney of record for all of the Appellants in this

proceeding. I am licensed to practice law before all of the courts of the states of Idaho and
California. I could and would testify to the truthfulness of the matters set forth herein if asked
to do so in court.
2.

On January 20, 2015, and after the Appellants' Notice of Settlement and Motion to

Dismiss were filed, Respondent filed its Reply In Further Support of Motion for Summary
Judgment in which they request that the Court grant their Motion for Summary Judgment on
the grounds that the Appellants did not file an opposing brief or affidavits. Respondent also
apparently contends that this appeal has not been settled as outlined in the signed Memorandum
of Settlement, and indicates that Respondent will oppose Appellants' Motion to Dismiss.
3.

Of course, the reason Appellants did not file a brief or affidavit in opposition to the

Respondent's Motion for Summary Judgment is that this matter was settled at mediation before
the Hon. Duff McKee on December 22, 2014, as reflected in the Memorandum of Settlement
which was signed by all Parties and which is attached to the Appellants' Notice of Settlement.
4.

In light of that settlement, the Respondent's Motion for Summary Judgment is moot,

and should be vacated.

5.

Under these circumstances, "good cause" exists for the Court to shorten the time for

hearing on the Appellants' Motion to Dismiss Appeal, or to otherwise modify its Order
Governing Proceedings, in order that all of these issues may be fully considered by the Court
in determining how to proceed.
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I hereby affirm under penalty of perjury under the laws of the State of Idaho that the
foregoing statements are true and correct to the best of my personal knowledge.
Date: January 26, 2015

By:
ANDREW T. SCHOPPE
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CERTIFICATE OF SERVICE
I, the undersigned, certify that on the 26m day of January 2015, I caused a true and correct
copy of the following documents to be served upon the parties identified below as follows:
Document(s) served:
MOTION FOR ORDER SHORTENING TIME ON APPELLANTS' MOTION TO
DISMISS APPEAL, WITH PREJUDICE
Parties served:
Counsel for Respondents

Filed with/Notice to:
Court

Lynnette M. Davis, Attorney at Law
Hawley Troxell
877 Main Street,
Ste. 1000
Boise, ID 83702
jscott@bawleytroxell.com
F: 208.954.5262

Ada County Courthouse
200 W Front St
Boise, ID
Fax: 208.287.6919

Manner of service:
X

Facsimile

- - U.S. mail
- - Electronic service and/or ECF

ANDREW T. SCHOPPE

- - Hand-delivery
- - Personal service
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ANDREW T. SCHOPPE, SBN 8110
419 S. 13th Street
Boise, ID 83702
Tel.: 208.450.3797
Fax: 208.392.1607
andrew@schoppelaw.com
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By KATRINA HOUJe4
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Attorney for Appellants

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
JEANETTE HOFFMAN, DON THOMAS,
MARI THOMAS, BRIAN NELSON, LOUISE
LUSTER, LYNDA SNODGRASS, LANCE
HALE, MONIQUE HALE, ROXANNE
METZ,ALTHORNTON,TONITHORNTON,
BLAIR HAGERMAN, LISA BERRY, DARRIN
HENDRICKS, KATHLEEN (RAPLEY)
HENDRICKS, LAURA ELLIOTT, LESLIE
CURFMAN, MIKE ZEHNER, JOSE
FRANCA, KAREN CROSBY, CHUCK
BOYER, and KIM BLOUGH, individuals,
Appellants,

CASE NO. CV OC 13 16705
Hon. Timothy Hansen Presiding

MEMORANDUM IN SUPPORT OF
APPELLANTS' MOTION TO DISMISS
APPEAL, WITH PREJUDICE

vs.
THE BOARD OF THE LOCAL
IMPROVEMENT DISTRICT NO. 1101, an
Idaho Local Improvement District; BOARD OF
ADA COUNTY COMMISSIONERS,
Respondents.
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MEMORANDUM OF POINTS AND AUTHORITIES
I.

STATEMENT OF FACTS

To very briefly summarize, this matter concerns the Appellants' appeal of assessments by
the Board of the Local Improvement District No. 1101, an Idaho Local Improvement District
("LID"). In compliance with the Court's Order Governing Proceedings, the parties, with the
participation and advice of their respective attorneys, mediated this matter on December 22,
2014 before the Hon. Duff McKee (Ret.).
At the end of that long day, the parties' agreement to settle the matter was recorded in written
form by Judge McKee in the document attached to the Appellants' Notice of Settlement and
which is referred to as the "Memorandum of Settlement."
The Memorandum of Settlement was executed by Appellants/ Appellants' authorized
mediation representatives Kim Blough, Monique Hale, Lance Hale, Don Thomas, Mari Thomas,
and by Appellants' attorney, Andrew T. Schoppe.

These particular Appellants, and their

attorney, were authorized to settle the matter by the other Appellants who opted not to participate
at the mediation in person. That authorization was in writing and in a form that was reviewed
by both Judge McKee and by Respondent's attorney, Lynnette Davis, prior to mediation.
The Memorandum of Settlement was also signed by Respondent's representatives, Ada
County Commissioners and LID Board Members Rick Yzaguirre, David Case, and Jim Tibbs,
and by Respondent's attorneys, Lynnette M. Davis and Theodore Argyle.
One of the terms of the Memorandum of Settlement is that the parties prepare a Rule
41(a)(l)(ii) Stipulation for Dismissal.

However, as briefly outlined in the accompanying

Declaration of· Andrew T. Schoppe, the parties have been unable to agree on the terms of that
MEMORANDUM ISO MOTION TO DISMISS APPEAL, WITH PREJUDICE
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stipulation. That declaration is very brief due to the mediation confidentiality privilege imposed
by Idaho's Uniform Mediation Act, LC. § 9-801, et seq. With no stipulation having been
reached, the Appellants have no other option but to seek an Order of Dismissal, With Prejudice,
of their appeal as required by the Memorandum of Settlement.

II.

ARGUMENT

A. The Court Should Dismiss this Matter Because the Parties Settled at Mediation
Appellants' Motion to Dismiss is brought pursuant to I.R.C.P. 41(a)(2) because the parties
settled this matter at mediation on December 22, 2014. The fact and terms of settlement are
reflected in the December 22, 2014 Memorandum of Settlement which is attached to the
Appellants' Notice of Settlement.
There are only two ways by which the Appellants may dismiss their appeal: by means of the
I.R.C.P. 41(a)(l)(ii) Stipulation for Dismissal referenced in the Memorandum of Settlement, or
via a motion to dismiss as authorized by I.R.C.P. 41(a)(2). With a Stipulation for Dismissal
apparently unreachable, the Appellants must bring this motion in order to meet their obligations
as outlined in the Memorandum of Settlement.
As noted in their Motion, Appellants anticipate opposition from Respondent. However,
Appellants' counsel is of the opinion that the Idaho Uniform Mediation Act, J.C. § 9-801, et

seq., prohibits both the parties and their respective attorneys from disclosing any matters
discussed at mediation other than those set forth in the written Memorandum of Settlement itself.
Thus, both the Appellants and their counsel are prohibited from addressing such issues in this
motion, as well as the nature of their dispute concerning the Stipulation for Dismissal, and both
the Respondent and its attorneys are similarly bound to confidentiality in any response to this
MEMORANDUM ISO MOTION TO DISMISS APPEAL, WITH PREJUDICE
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motion, and the terms of the Memorandum of Settlement alone must govern the Court's
consideration of this motion.

ill.

CONCLUSION

Based upon the points and authorities above, Appellants respectfully request that the Court
permit them to comply with their obligations under the December 22, 2014 Memorandum of
Settlement by dismissing, with prejudice, their appeal.
Respectfully submitted,
DATE: January 13, 2015

THE LAW OFFICE OF
ANDREW T. SCHOPPE, PLLC

By:

ANDREW T. SCHOPPE
Attorney for Appellants,
Jeanette Hoffman, Don Thomas, Mari Thomas,
Brian Nelson, Louise Luster, Lynda Snodgrass,

Lance Hale, Monique Hale, Roxanne Metz, Al
Thornton, Toni Thornton, Blair Hagerman, Lisa
Berry, Darrin Hendricks, Kathleen (Rapley)
Hendricks, Laura Elliott, Leslie Curfman, Mike
Zehner, Jose Franca, Karen Crosby, Chuck Boyer,
and Kim Blough
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MEMORANDUM IN SUPPORT OFAPPELLANTS' MOTION TO DISMISS APPEAL,
WITH PREJUDICE
Parties served:
Counsel for Respondents

Filed with/Notice to:
Court

Lynnette M. Davis, Attorney at Law
Hawley Troxell
877 Main Street,
Ste. 1000
Boise, ID 83702
jscott@hawleytroxell.com
F: 208.954.5262

Ada County Courthouse
200 W Front St
Boise, ID
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Respondents Board of the Local Improvement District No. 1101 and Board of Ada
County Commissioners (collectively "Respondents") respectfully submit this Opposition to
Appellants· Motion for Order Shortening Time on Appellants' Motion to Dismiss ("Motion to
Shorten").

For the reasons discussed herein, the Motion to Shorten is procedurally and

substantively improper and should be denied.

I.

PROCEDURAL BACKGROUND
On December 11, 2014, Respondents filed a motion for summary judgment, a
memorandum of law in support of summary judgment, and various declarations and exhibits. all
demonstrating that there is no legitimate question of fact that Respondents are entitled to
judgment as a matter of law pursuant to Idaho Rule of Civil Procedure 56. On December 15,
2014, this Honorable Court issued a Notice of Hearing on Summary Judgment and Scheduling

Order. Pursuant to that Order. a hearing on Respondents' Motion for Summary Judgment was
scheduled for January 27, 2015 at 3:30 p.m. Appellants were ordered to file their "opposing
affidavits and answering briefs within fourteen (14) [days] prior to the hearing." (See Dec. 15,
2014 Scheduling Order.) Thus, Appellants' opposition to Respondents' Motion for Summary
Judgment was due by no later than January 13, 2015.
Appellants failed to respond to Respondents' Motion for Summary Judgment. Instead,
Appellants filed a document entitled "Appellants' Motion to Dismiss Appeal With Prejudice,"
which is actually a motion requesting the Court to enforce an alleged settlement agreement. One
day before the hearing on Respondents' Motion for Summary Judgment that had been pending
for over a month, Appellants filed their Motion to Shorten. In that Motion to Shorten, the
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Appellants suggest that their so-called "Motion to Dismiss" should be heard in lieu of the Court
hearing argument on Respondents' Motion for Summary Judgment.

II.

A.

ARGUMENT

Contrary to the Implied Surprise Suggested by the Appellants, Respondents Have
Consistently Told Appellants That Should Settlement Not be Reached, Respondents
Would Vigorously Pursue Their Pending Motion for Summary Judgment.
In essence, Appellants contend that this Court should decline to rule on the Respondents'

properly noticed and fully supported Motion for Summary Judgment because they contend that
the Parties settled this matter. (See Motion to Shorten at p. 2 ("Of course, Appellants' contention
is that the Motion for Summary Judgment was rendered moot by the settlement of this matter on
December 22, 2014, and thus that no opposition was necessary or appropriate."))

Thus,

Appellants imply surprise that the Respondents continue to pursue their Motion for Summary
Judgment. However, the Respondents have consistently told the Appellants that if the matter
failed to settle, they would vigorously pursue their pending Motion for Summary Judgment.
For instance, at the mediation of this matter, the Parties extensively discussed potential
settlement of this matter. However, it is Respondents' position that the exact terms of the
settlement were contingent upon the parties' ability to negotiate additional material terms
contained in a written Settlement Agreement. Despite efforts to negotiate the language of the
written. Settlement Agreement, the parties have been unable to come to an agreement regarding
specific materials terms including, without limitation, the scope of the release. During the postmediation settlement negotiations of this matter, which began in late December 2014 and have
continued since, Respondents repeatedly informed the Appellants that if the parties were unable

to come to an agreement on the terms of the Settlement Agreement, the Respondents would most
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definitely be proceeding with their pending Motion for Summary Judgment. Thus, contrary to
the tone of the Appellants' Motion to Shorten, Appellants cannot be surprised and suffered no
prejudice in their ability to respond to Respondents' Motion for Summary Judgment. Appellants
could have responded to the Motion for Summary Judgment and had ample time to do so, but
they chose not to.

B.

Appellants' Motion to Shorten Time Fails to Demonstrate "Good Cause" and is
Prejudicial to Respondents.
Appellants claim they are entitled to shorten the time for a hearing on their so-called

Motion to Dismiss pursuant to l.R.C.P. 7(b)(l), I.R.C.P. 7(b)(3), Local Rule of the Fourth
Judicial District of Idaho 2. It should be noted that these rules set forth the required timing of
motions, and none of them contain any procedure for "shortening the time" of a motion, as the
Appellants request. Moreover, while I.R.C.P. 56 contains rules regarding the procedures for
shortening time as to a motion for summary judgment ''for good cause shown," there is no "good
cause" here. Appellants never even selected a date for a hearing on their so-called Motion to
Dismiss. Instead, they waited until literally the day before the properly noticed hearing on
Respondents' Motion for Summary Judgment, and then sought to piggy-back their improper
motion onto Respondents' hearing date. "Good cause" to shorten a hearing time is typically
applied where some time-sensitive exigent circumstances exist. Here, there are no time-sensitive
issues. Instead, the Appellants simply assert, without legal support whatsoever, that because
there an alleged Settlement Agreement exists, they should not be required to respond to the firstfiled and properly noticed Motion for Summary Judgment. Appellants' Motion to Shorten fails
to demonstrate "good cause,'' is prejudicial to the Respondents, and should be denied.
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Appellants' So-Called "Motion to Dismiss" is, in Actuality, a Motion for Summary
Judgment Asking the Court to Rule on the Enforceability of a Settlement
Agreement and, Therefore, Respondents Are Entitled to A Sufficient Opportunity to
Respond.
Appellants' so-called "Motion to Dismiss" is, in actuality, a motion for summary

judgment asking this Court to Rule on the enforceability of an alleged "settlement agreement"
signed by the Parties at the mediation of this case. However, Idaho case law on this point is
clear: motions seeking to enforce alleged settlement agreements that require analysis of materials
beyond the pleadings are, in actuality, motions for summary judgment. See Vandeiford Co., Inc.

v. Knudson, 150 Idaho 664, 671, 249 P.3d 857, 864 (2011) (citing Goodman v. Lothrop, 143
Idaho 622, 626, 151 P.3d 818, 822 (2007)). As such, on such motions, all of the procedural
requirements required of a motion for summary judgment under I.R.C.P. 56 must be followed.

See Goodman, 143 Idaho at 626.
Here, the Appellants contend that a "tenns sheet" signed by the Parties at the mediation
of this case constitutes an enforceable settlement agreement. However, Respondents contend
that there has not been a "meeting of the minds" as to an enforceable settlement agreement and
furthermore that material terms are missing from the "terms sheet," rendering it unenforceable.
Regardless, the Respondents cam1ot respond to such a factually detailed and legally nuanced
issue with only one day's notice. As such, Appellants' Motion to Shorten Time should be
denied, and this Court should treat Appellants' so-called "Motion to Dismiss" as a motion for

summary judgment, requiring an opportunity to file opposing affidavits, evidence, and briefing.
See Goodman, 143 Idaho at 626.
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No "Notice of Settlement,, Was Ever Served on Respondents
As a final note, Appellants' counsel contends in his supporting declaration that a "Notice

of Settlement" was filed with the Court. Upon reviewing the Court's electronic docket via the
Idaho repository, it appears that a document with that title was filed. However, Respondents
were not involved in the drafting of that document nor have they been served with a copy of that
document. Accordingly, Respondents cannot adequately respond to any of the allegations or
statements regarding the alleged contents of that document.

III.

CONCLUSION

For the reasons explained above, Respondents respectfully request that the Court: 1) deny
Appellants' Motion to Shorten; 2) grant Respondents' Motion for Summary Judgment; 3) hold
that Appellants' so-called Motion to Dismiss is in actuality a motion to enforce an alleged
settlement agreement and must therefore be treated as a motion for summary judgment under
Idaho Rule of Civil Procedure 56; and 4) allow Respondents sufficient time to respond to the
Appellants' motion seeking enforcement of an alleged settlement agreement.

1V'I

DATED THIS

l i day of January, 2015.
HAWLEY TROXELL ENNIS & HAWLEY LLP
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I HEREBY CERTIFY that on this
day of January, 2015, I caused to be served a true
copy of the foregoing RESPONDENTS' OPPOSITION TO APPELLANTS' MOTION FOR
ORDER SHORTENING TIME ON APPELLANTS' MOTION TO DISMISS APPEAL by the
method indicated below, and addressed to each of the following:
Andrew T. Schoppe
THE LAW OFFICE OF ANDREW T. SCHOPPE PLLC

950 W. Bannock Street, Suite 1100
Boise, Idaho 83702
[Attorneys for PlaintiffsJ

D U.S. Mail, Postage Prepaid

D Hand Delivered
D Overnight Mail
DE-mail: andrew@schoppelaw.com
0 Telecopy: 208.392.1607
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 201S
CHRISTOPHER D. RICH, Clerk
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
ByMl~:~LSON

JEANETTE HOFFMAN,
Plaintiff,
Case No. CVOC1316705

vs.
THE BOARD OF LOCAL
IMPROVEMENT, et. al,

ORDER GOVERNING PROCEEDINGS
AND SETTING TRIAL
I

Defendants.

Upon a scheduling conference held pursuant to notice, and the Court being advised, it is
hereby ordered that:
1)

Court Trial is hereby set FOR April 13, 2015 AT 9:00 A.M. for six (6) days.
Please note that Wednesdays are reserved for criminal matters and the trial
will be conducted on a Monday, Tuesday, Thursday, Friday schedule from
9:00 a.m. until 2:00 p.m.

2)

Pretrial Conference is hereby set for March 12, 2015 at 4:00 P.M.

3)

All parties must be represented at the pretrial conference. Counsel must be the
handling attorney, or be fully familiar with the case and have authority to bind the
client and law firm to all matters within I.R.C.P 16.

4)

In the case of a Court Trial, each party shall submit proposed findings of fact
and conclusions of law to the Court at the pretrial conference.

Dated this

'7,n..,

day of February, 2015.

~CL

TIMO y HANSEN
District Judge
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ALTERNATE JUDGES
Notice is hereby given, pursuant to Idaho Rule of Civil Procedure
40(d)(l)(G), that an alternate judge may be assigned to preside over the
trial of this case. The following is a list of potential alternate judges:

Hon. Darla Williamson
Hon. G. D. Carey
Hon. Dennis Goff
Hon. Gerald Schroeder
Hon. Daniel C. Hurlbutt Jr.
Hon. James Judd
Hon. Duff McKee
Hon. W. H. Woodland
Hon. Kathryn Sticklen
Hon. Renae Hoff
Hon. James Morfitt
Hon. Ronald Wilper

Any Sitting Fourth District Judge
Unless a party has previously exercised their right to disqualification
without cause under Rule 40(d)( 1), each party shall have the r~ght to file
one ( 1) motion for disqualification without cause as to any alternate
judge not later than ten (10) days after service of this notice.
IN THE EVENT THAT THE FOURm DISTRICT COURT IS UNABLE TO PROVIDE
A COURT REPORTER, COUNSEL MAY CHOOSE TOWAIVE A COURT REPORTER
AND PROCEED WITH THE ELECTRONIC RECORDING DEVICE OR CHOOSE TO
HIRE THEIR OWN COURT REPORTER.
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CERTIFICATE OF MAILING

I hereby certify that on this

\0

•

day of February, 2015, I mailed (served) a true and

correct copy of the within instrument to:
ANDREW SCHOPPE
ATTORNEY AT LAW
419 S 13TH STREET
BOISE, IDAHO 83702
LYNETTE DAVIS
DANE BOLINGER
ATTORNEYS AT LAW
PO BOX 1617
BOISE, IDAHO 83701-1617
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RECEIVED
To: Kasey Vink

2015-02-17 22:56:02 (GMD

Page 1 of 2

02/17/.5 16:45
12083921607 From: AndrewT. Schoppe
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NO.,---;Fi:iii:1~:nt
THE LAW OFFICE OF ANDREW T. SCHOPPE, PLLC
ANDREW T. SCHOPPE, SBN 8110
419 S. 13th Street
Boise, ID 83702
Tel.: 208.450.3797
Fax: 208.392.1607
andrew@schoppelaw.com

A.M----t4
FEB 17 2015

CHRISTOPHER D. RICH, Clerk
By HALEY MYERS
DEPUTY

Attorney for Appellants

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

JEANETTE HOFFMAN, DON THOMAS,
MARI THOMAS, BRIAN NELSON, LOUISE
LUSTER, LYNDA SNODGRASS, LANCE
HALE, MONIQUE HALE, ROXANNE
METZ, AL THORNTON, TONI THORNTON,
BLAIR HAGERMAN, LISA BERRY, DARRIN
HENDRICKS, KATHLEEN (RAPLEY)
HENDRICKS, LAURA ELLIOTT, LESLIE
CURFMAN, MIKE ZEHNER, JOSE
FRANCA, KAREN CROSBY, CHUCK
BOYER, and KIM BLOUGH, individuals,
Appellants,

CASE NO. CV OC 13 16705
Hon. Timothy Hansen Presiding

APPELLANTS' MOTION FOR
SUMMARY JUDGMENT
(ENFORCEMENT OF SETTLEMENT
AGREEMENn

vs.
THE BOARD OF THE LOCAL
IMPROVEMENT DISTRICT NO. 1101, an
Idaho Local Improvement District; BOARD OF
ADA COUNTY COMMISSIONERS,
Respondents.
TO: THE COURT, AND TO ALL PARTIES AND THEIR RESPECTIVE ATTORNEYS:
PLEASE TAKE NOTICE that the Appellants, by and through their attorney, Andrew T.
Schoppe, hereby move this Court for an Order granting summary judgment on this matter.
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•
This Motion for Summary Judgment is brought pursuant to I.R.C.P. 56(a) and the Orders
of this Court, and is the reincarnation of the Appellants' previously-filed January 14, 2015
Motion to Dismiss Appeal, With Prejudice, which was brought on the grounds that the Parties
settled this matter at mediation on December 22, 2014, but could not agree on the terms of the
Stipulation for Dismissal required by the Memorandum of Settlement which was signed by the
Parties and their attorneys at the close of mediation.
On summary judgment, Appellants seek to enforce that Memorandum of Settlement and
to have the pending appeal of assessments dismissed because that document meets all of the
essential elements of an enforceable contract, that there was a "meeting of the minds" with
respect to the essential elements," and that the Parties' agreement should thus be enforced.
This motion is based upon the points and authorities set forth below, upon the evidence
and declarations submitted herewith, upon all of the papers on file with the Court in this appeal,
and upon such other and further argument as may be presented at the hearing on this matter.
Respectfully submitted,
DATE: February 17, 2015

THE LAW OFFICE OF
ANDREW T. SCHOPPE, PLLC

By:
ANDREW T. SCHOPPE
Attorney for Appellants

APPELLANTS' MOTION FOR SUMMARY JUDGMENT
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...
CERTIFICATE OF SERVICE
I, the undersigned, certify that on the 17th day of February 2015, I caused a true and correct
copy of the following documents to be served upon the parties identified below as follows:
Document(s) served:
APPELLANTS' MOTION FOR SUMMARY JUDGMENT
Parties served:
Counsel for Respondents

Filed with/Notice to:
Court

Manner of service:

X

Facsimile

Lynnette M. Davis, Attorney at Law
Hawley Troxell
877 Main Street,
Ste. 1000
Boise, ID 83702
jscott@hawleytroxell.com
F: 208.954.5262

Ada County Courthouse
200 W Front St
Boise, ID
Fax: 208.287.6919

Signed:

----

- - - U.S. mail
- - - Electronic service and/or ECF

ANDREWT. SCHOPPE

- - - Hand-delivery

- - - Personal service
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FEB 17 2015
CHRISTOPHER D. RICH, Clerk
By HALEY MYERS
DEPUTY

Attorney for Appellants
IN TIIE DISTRICT COURT OF THE FOURTH ruDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR TIIE COUNTY OF ADA

JEANETTE HOFFMAN, DON THOMAS,
MARI THOMAS, BRIAN NELSON, LOUISE
LUSTER, LYNDA SNODGRASS, LANCE
HALE, MONIQUE HALE, ROXANNE
METZ, AL THORNTON, TONI THORNTON,
BLAIR HAGERMAN, LISA BERRY, DARRI
HENDRICKS, KATHLEEN (RAPLEY)
HENDRICKS, LAURA ELLIOTT, LESLIE
CURFMAN, MIKE ZEHNER, JOSE
FRANCA, KAREN CROSBY, CHUCK
BOYER, and KIM BLOUGH, individuals,

Appellants,

CASE NO. CV OC 13 16705
Hon. Timothy Hansen Presiding
APPELLANTS' MEMORANDUM IN
SUPPORT OF MOTION FOR
SUMMARY JUDGMENT;
SUPPORTING DECLARATIONS
(ENFORCEMENT OF SETTLEMENT
AGREEMENT}

vs.
THE BOARD OF THE LOCAL
IMPROVEMENT DISTRICT NO. 1101, an
Idaho Local Improvement District; BOARD OF
ADA COUNTY COMMISSIONERS,
Respondents.
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MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
I.

SUMMARY OF ARGUMENT

As the Court knows, Appellants' Motion for Summary Judgment is brought pursuant to
I.R.C.P. 56(a), and is the reincarnation of their previously-filed January 14, 2015 Motion to
Dismiss Appeal, With Prejudice, which was brought on the grounds that the Parties settled this
matter at mediation on December 22, 2014, but could not agree on the terms of the Stipulation
for Dismissal required by the Memorandum of Settlement which was signed by the Parties and
their attorneys at the close of mediation.
On summary judgment, Appellants simply seek to enforce that Memorandum of
Settlement and to have the pending appeal of assessments dismissed because that document meets
all of the essential elements of an enforceable contract, that there was a "meeting of the minds"
with respect to the essential elements," and that the Parties' agreement should thus be enforced.

II.

STATEMENT OF FACTS

As the Court was advised by the Appellants in their January 14, 2015 Notice of
Settlement, this matter- a single-issue appeal of assessments, with no other claims of any kind
at issue before the Court- was mediated and settled on Decem~r 22, 2014.
The fact and terms of settlement are reflected in the December 22, 2014 Memorandum
of Settlement which is attached to the Appellants' Notice of Settlement. The Memorandum of
Settlement was prepared by the Hon. Duff McKee (Ret.), who was selected as the mediator
selected by the mutual agreement of the parties.
The Memorandum of Settlement states as follows:
APPELLANTS' MEMORANDUM IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT
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"County & LID will pay its own litigation costs & fees, and waive any claim against
Appellants for costs & fees.
All parties to stipulate to dismissal of all claims, with prejudice, and without fees and
costs.
Appellant property owners to be responsible for LID assessment fees as originally
billed, plus accrued interest.* Appellants to pay their own legal costs & fees including
their V2 of mediation fee.
*Property owner to be provided w/current statement of amounts due as of 10/1/14
including interest; Owner to have 30 days from date of close on this agreement to pay
off the LID plus interest, or to pay the annual installment, plus accrued interest, (plus
security fund deposit if required.)" A true and correct copy of the December 22, 2014
Memorandum of Settlement is attached to the Declaration of Andrew T. Schoppe,
below, as Exhibit "A."

The Memorandum of Settlement was executed by Appellants/Appellants' authorized
mediation representatives Kim Blough, Monique Hale, Lance Hale, Don Thomas, Mari
Thomas, and by Appellants' attorney, Andrew T. Schoppe. It was also signed by
Respondent's representatives, Ada County Commissioners and LID Board Members Rick
Yzaguirre, David Case, and Jim Tibbs, and by Respondent's attorneys, Lynnette M. Davis and
Theodore Argyle, following what Appellants were told was a formally-convened meeting of
said Commissioners sitting as the Board of the Local Improvement District No. 1101.
Appellants believe that minutes of that meeting and/or an audio recording of it exist,
but have been told by representatives of Ada County that no record of such a meeting exists.
See Exhibit "D," Declaration of Andrew T. Schoppe.
To the extent that any record, minutes, or audio recordings exist, they are within the
exclusive possession, custody, and control of the Respondent and its attorneys, and the
Appellants believe that those records- provided that they have not been altered since the date
of mediation- may help to clarify, one way or the other, what the terms of the settlement were
APPELLANTS' MEMORANDUM IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT
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as far as the Respondents understood them.
Prior to mediation, five of the Appellants- Kim Blough, Lance Hale, Monique Hale,
Don Thomas, and Mari Thomas were authorized by their fellow Appellants to settle their
claims pending appeal at mediation on December 22, 2015.
That authorization was granted to them and to their attorney by way of a document
entitled "Designation of Mediation Representatives and Full Settlement Authorization"
("Authorization"). A true and correct copy of one of those Authorizations- signed by
Appellant Blair Hagerman- is attached below as Exhibit "B." See also the Declaration of
Kim Blough, attached hereto.
That Authorization was prepared upon the recommendation of Judge McKee, and was
reviewed and approved by attorney Lynnette Davis, counsel of record for the Respondent.
True and correct copies of emails exchanged between Appellants' counsel, Judge McKee, and
Ms. Davis are attached hereto as Exhibit "C."
As outlined in the Authorization, the mediation representatives and their attorney were
granted the authority to settle only the matters pending on this appeal from assessments. They
did not did not have any authority to settle any other claims which the other Appellants may
have against the LID, Ada County, Eagle Water Company, or other parties involved in the
construction and/or in the operation, now or in the future, of the water system which is the
focal point of the LID.
Without waiving the mediation privilege more than is strictly necessary to demonstrate
to the Court that the Memorandum of Settlement was confined only to the pending appeal, at
no point in the course of mediation did the mediation representatives or their attorney, Andrew

APPELLANTS' MEMORANDUM IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT
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T. Schoppe, offer to settle, release, or dismiss any claims other than those pending on appeal.
Doing so would have required Appellants' counsel to contact each and every one of the nonattending Appellants to obtain their consent to do so.
Further, at no point in the mediation was there any demand conveyed to the mediation
representatives by Judge McKee for the release or settlement of any of the Appellants' other
potential claims associated with the construction or operation of the LID water system, and
there was no mention at all of any proposal to settle the appeal with respect to any party or
entity- e.g., Eagle Water Company, which built the system under contract with the LIDother than the Board of Local Improvement District No. 1101, which is the sole respondent in
this proceeding.
Without waiving the attorney-client privilege, approximately one week prior to
mediation, several of the Appellants, including all five mediation representatives, discussed
with their attorney the various options for resolving this matter. It was made perfectly clear by
Appellants' counsel that the subject of the mediation was confined to the appeal of the
assessments, and that no other claims would be subject to mediation or settlement.
In executing the Memorandum of Settlement on December 22, the intent of the
mediation representatives and their attorney was to settle only the matter of the appeal of
assessments.
After the matter settled on December 22, counsel for the Parties exchanged drafts of a
document entitled "Settlement Agreement and Mutual Release." Even though the
Memorandum of Settlement requires only that the Parties "stipulate to [the] dismissal of all
claims, with prejudice," counsel for the Respondent sent to Appellants' counsel a highly
APPELLANTS' MEMORANDUM IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT
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formal "Unconditional Settlement Agreement."
While counsel for the Appellants did not necessarily object to further or more formally
memorializing the terms of the Memorandum of Settlement as part of the process of stipulating
to the dismissal of the appeal of assessments, or to obtaining the signatures of all of the
Appellants in confirmation of the fact of settlement, both the Appellants and their attorney
objected to the sweepingly overbroad language in the Unconditional Settlement Agreement that
would have required the Appellants to not only dismiss, with prejudice, the pending appeal of
assessments, but also to release every other conceivable claim:
"Appellants hereby agree to forever and finally release and discharge Respondents
including, without limitation, Ada County, the Commissioners, the Board, and all
employees, agents, taxpayers, predecessors, successors, and assigns thereof from any
and all claims, demands, actions, causes of action and judgments of any nature
whatsoever, known or unknown, suspected or unsuspected, which Appellants may have
had, may now have, or may have in the future arising from or in any way related to the
Appeal, Ada County Ordinance Nos. 780 and 809, Sage Acres LID, the Bond, the
Improvements, and the Assessments." Ex. "E," consisting of a true and correct copy
of Appellants' proposed revised copy of the Unconditional Settlement Agreement
prepared by Respondent's attorneys, and of Appellants' counsel's correspondence with
Respondent's counsel.

Over the course of several days, and in emails and over the telephone, Appellants'
attorney discussed with Respondent's counsel the overbroad language and the fact that no other
claims but the appeal of assessments were subject to the mediation. Respondent's counsel
stated that the Respondent believed otherwise, and that the Memorandum of Settlement was
thus unenforceable because there had been no "meeting of the minds." Ms. Davis also
admitted to Appellants' counsel that the Unconditional Settlement Agreement was Hawley
Troxell's "standard form," and agreed to withdraw the language prohibiting "future claims."
APPELLANTS' MEMORANDUM IN SUPPORT OF
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The terms of the Respondent's subsequent proposed Unconditional Settlement
Agreement following mediation were entirely inconsistent with any issue that was discussed
during mediation and with any offer or demand relayed through Judge McKee, and do not
reflect at all the simple agreement to dismiss the pending appeal, with prejudice, precisely as
outlined in the Memorandum of Settlement.
According to the mediator, the Respondent's position in settling the matter was that it
could not treat the Appellants any differently than any other property owner within the
boundaries of the LID. That position is completely at odds with the manner in which the
Unconditional Settlement Agreement would essentially deprive the Appellants, but not any
other property owner, of their rights with respect to other potential claims associated with the
construction or operation of the LID water system.
In view of the clear inability of the Parties to agree on the terms of a stipulation for the
dismissal of their appeal of assessments, the Appellants are seeking to comply with their
obligations by dismissing the matter and by enforcing the clear and unambiguous terms of the
Memorandum of Settlement against the Respondent.

ID.

ARGUMENT

A. The Memorandum of Settlement is an Enforceable Contract
Under Idaho law, a settlement agreement "supersedes and extinguishes all pre-existing
claims the parties intended to settle." Vanderford Co., Inc. v. Knudson, 249 P.3d 857, 863
(Idaho 2011). "In an action brought to enforce an agreement of compromise and settlement,
made in good faith, the court will not inquire into the merits or validity of the original claim."
APPELLANTS' MEMORANDUM IN SUPPORT OF
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Id. (quoting Goodman v. Lothrop, 151 P.3d 818, 821 (2007)). Instead, the only issue a court
will consider "is the question of the validity and enforceability of the mediation agreement at
issue." Id. Further, "[a] settlement agreement "supersedes and extinguishes all pre-existing
claims the parties intended to settle." Id. Under Vanderford, a motion for the enforcement of a
settlement agreement is treated as a motion for summary judgment when no evidentiary hearing
has been conducted. Id., at 864.
As with any contract, Idaho law favors the finality of settlements whenever possible. See

Hershey v. Simpson, 725 P.2d 196, 199 (Idaho App. 1986).
IDJI 6.01.1 sets forth four elements required for an enforceable contract: 1) competent
parties; 2) a lawful purpose; 3) valid consideration; and, 4) mutual agreement by all parties to
all essential terms.
Elements one, two, and three are not in dispute here, but Respondent apparently claims
that the fourth element is not met because there was no "meeting of the minds" with respect to
what the essential terms of the settlement were at the time the Memorandum of Settlement was
executed. As set forth below, this argument will fail.
B. The Memorandum of Settlement Contains All Essential Terms of the Parties'
Agreement to Settle the Pending Appeal, and the Parties Clearly Intended to Enter
into the Memorandum of Settlement
"Whether the parties to an oral agreement or stipulation become bound prior to the
drafting and execution of a contemplated formal writing is largely a question of intent, " Kohring

v. Robertson, 137 Idaho 94, 99, 44 P.3d 1149, 1154 (2002) (quotation omitted)." Vanderford
Co. v. Knudson, 150 Idaho 664, 672 (Idaho 2011).
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"Generally the determination of the existence of a sufficient meeting of the minds to form
a contract is a question of fact to be determined by the trier of facts." Shields & Co. v. Green,
100 Idaho 879, 882, 606 P.2d 983, 986 (1980)). Vanderford Co. v. Knudson, 150 Idaho 664,
672 (Idaho 2011).
To be enforceable, a contract- whether or oral or written- must be complete, definite,
and certain in all its material terms, or contain provisions which are capable in themselves of
being reduced to certainty."... The enforcement of settlement agreements is "governed by
principles of local law which apply to interpretation of contracts generally." Vanderford, citing

Lawrence v. Hutchingson, 204 P.3d 532, 538 (Idaho App. 2009) and Jeff D. v. Andrus, 899
F.2d 753, 759 (9th Cir. 1989).
Arguments to the effect that a contract is unenforceable based upon the alleged lack of a
"meeting of the minds" are "an uphill battle:
"The law does not favor, but leans against the destruction of contracts because of
uncertainty; .... " Barnes v. Huck, 97 Idaho 173,540 P.2d 1352, 1357 (1975) (citing
11 Williston on Contracts 813, § 1424 (3d ed. 1968))." "The "general rule is that a
contract is enforceable if it is 'complete, definite, and certain in all its material terms, or
contain[s] provisions which are capable themselves of being reduced to certainty."
General Auto Parts Co. v. Genuine Parts Co., 132 Idaho 849, 979 P.2d 1207, 1215
(Idaho 1999). Absolute certainty is not required, however. The key is that "[t]he parties'
obligations must be identified so that adequacy of performance can be ascertained." Id.
(citation omitted). Stated differently, there is no contract only when "the essential terms
are so uncertain that there is no basis for deciding whether the agreement has been kept
or broken .... " Restatement (Second) Contracts § 33 cmt. a (1981). "Generally, the
[* 10] determination of the existence of a sufficient meeting of the minds to form a contract
is a question of fact to be determined by the trier of fact." Shields & Co. v. Green, 100
Idaho 879, 606 P. 2d 983, 986 (Idaho 1980).

In a dispute over contract formation, it is incumbent on the party attempting to establish
the existence of an enforceable agreement to "prove a distinct and common understanding
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between the parties." Lawrence, 204 P.3d at 538 (citing P.O. Ventures, Inc. v. Loucks Family

Irrevocable Trust, 159 P.3d 870, 875 (Idaho 2007) and Inland Tide Co. v. Comstock, 779 P.2d
15, 17 (Idaho 1989)).
Here, the Respondent's claim that the Memorandum of Settlement is unenforceable
because there was no "meeting of the minds" fails because the signed Memorandum of Settlement
itself demonstrates a clear intent by the Parties to settle the matter at mediation.
Where the Parties and their respective attorneys carefully reviewed the Memorandum of
Settlement, and where it was executed by all Parties in attendance and their respective attorneys,
there can be no question or dispute at all that the document is authentic or that the Memorandum
of Settlement was intended to memorialize the fact and terms of settlement. On information and
belief, the Commissioners even formally considered the Memorandum of Settlement while sitting
as the Board of Local Improvement District No. 1101 along with the Ada County Clerk and with
two attorneys advising them.
The terms of the Memorandum of Settlement require not yet another settlement agreement
like the "Unconditional Settlement Agreement" which Respondent has demanded be executed by
the Appellants upon pain of further attorney's fees being expended in needless litigation, but
rather a simple "stipulation for dismissal, with prejudice."
The Memorandum of Settlement's reference to the release of the Appellants' claims refers
to those which are subject to dismissal- i.e., the appeal of assessments, which is the only claim
presently pending by any Appellant, which is the only claim that could have been brought before
this Court, and which is the only claim that can be "dismissed." Any other claim would have
required a complaint, an answer, and further proceedings consistent with an action at law.
APPELLANTS' MEMORANDUM IN SUPPORT OF
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The nature of that single claim is of particular importance where the sole issue before
this Court on the date of mediation was an appeal of assessments, and where no other claims
were brought, or could have been brought, by any of the Appellants in connection with the LID
alongside the appeal.
Idaho Code section 50-1718- entitled "APPEAL PROCEDURE -- EXCLUSIVE
REMEDY" - states as follows:
"Any person who has filed objections to the assessment roll or any other person who
feels aggrieved by the decision of the council in confirming the same shall have the right
to appeal to the district court of the county in which the municipality may be situated.
After said thirty (30) day appeal period has run, no one shall have any cause or right of
action to contest the legality, formality or regularity of said assessments for any reason
whatsoever and, thereafter, said assessments and the liens thereon shall be considered
valid and incontestable without limitation.
Such appeal shall be tried in said court as in the case of equitable causes except that no
pleadings shall be necessary. The judgment of the court shall be either to confirm, modify
or annul the assessment insofar as the same affects the property of the appellant, from
which judgment an appeal may be taken to the Supreme Court as provided by law."

There is no provision at all which authorizes an appellant to simultaneously bring an
action on other types of claims- e.g., for breach of contract, property damage, or other similar
claims- before the court in conjunction with the appeal of assessments. The very nature of the
LC. § 50-1718 appeal process itself- which is tried as an equitable proceeding, with just three
possible outcomes for relief, and which requires no pleadings at all- is entirely incompatible
with the litigation of an action at law.
Further, the Respondents' claim to have believed that the Appellants were releasing all
of their potential claims, including those for damages and against virtually any person or entity
involved in the design, construction, or operation of the LID, is simply unbelievable and
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•
implausible where the Respondents' own motion for summary judgment repeatedly outlines the
singular nature of this appeal and the extremely limited grounds for relief available to the
Appellants.
Further, Respondents' own attorney reviewed and approved of the Authorization form
which limited the mediation representatives' authority to the settlement of the claims pending
appeal, which- once again- are limited to the appeal against assessments. There are certainly
issues that have been raised in connection with this appeal that pertain to claims or potential
claims by some of the Appellants for property damage, for breach of contract, and possibly for
fraud, but those are only relevant insofar as they relate to the issue of the regularity, amount,
and procedural aspects of the assessment, and they are not actionable in this proceeding.
Thus, neither Respondent nor its attorneys could possibly or reasonably have believed at
mediation that the mediation representatives had agreed to settle other, potentially-related claims
when just one, singular issue is pending before this Court, and their anticipated "absence of
meeting of the minds" argument must fail.

II
II
II
II

II
II
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N.

CONCLUSION

Based upon the foregoing points and authorities, and upon the evidence submitted
herewith, the Appellants respectfully request that this Court grant their motion for summary
judgment and order the dismissal of the pending appeal of assessments, with prejudice, as
required by the terms of the Memorandum of Settlement.
Respectfully submitted,
DATE: February 17, 2015

THE LAW OFFICE OF
ANDREW T. SCHOPPE, PLLC

By:
ANDREW T. SCHOPPE
Attorney for Appellants,
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DECLARATION OF ANDREW T. SCHOPPE
IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
1.

I, Andrew T. Schoppe, am the attorney of record for all of the Appellants in this

proceeding. I am licensed to practice law before all of the courts of the states of Idaho and
California. I could and would testify to the truthfulness of the matters set forth herein if asked
to do so in court.
2.

As the Court was advised by the Appellants in their January 14, 2015 Notice of

Settlement, this matter- a single-issue appeal of assessments, with no other claims of any kind
at issue before the Court- was mediated and settled on December 22, 2014. The
Memorandum of Settlement that was prepared by our mediator, the Hon. Duff McKee, is
attached hereto in true and correct form as Exhibit "A."
3.

I personally attended that mediation and was present for all discussions between the

mediation representatives and Judge McKee.
4.

Prior to mediation, five of the Appellants- Kim Blough, Lance Hale, Monique Hale,

Don Thomas, and Mari Thomas- were authorized by their fellow Appellants to settle their
claims pending appeal at mediation on December 22, 2015.

5.

That authorization was granted to them and to me by way of a document entitled

"Designation of Mediation Representatives and Full Settlement Authorization"
("Authorization"). A true and correct copy of one of those Authorizations- signed by
Appellant Blair Hagerman- is attached hereto as Exhibit "B."
6.

I prepared that Authorization at the recommendation of Judge McKee, and I sent it in

draft form to counsel for the Respondent, attorney Lynnette Davis, who reviewed and
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approved it. True and correct copies of emails concerning the Authorization that I exchanged
with Judge McKee and with Ms. Davis are attached hereto as Exhibit "C.
7.

As outlined in the Authorization, the mediation representatives and I were granted the

authority to settle only the matters pending on this appeal from assessments. We did not have
any authority to settle any other claims which the other Appellants may have against the LID,
Ada County, Eagle Water Company, or other parties involved in the construction and/or in the
operation, now or in the future, of the water system which is the focal point of the LID.
8.

The fact and terms of settlement are reflected in the December 22, 2014 Memorandum

of Settlement. Exhibit "A." The Memorandum of Settlement was prepared by the Hon. Duff
McKee (Ret.), who was selected as the mediator selected by the mutual agreement of the
parties, and it states as follows:
"County & LID will pay its own litigation costs & fees, and waive any claim against
Appellants for costs & fees.
All parties to stipulate to dismissal of all claims, with prejudice, and without fees and
costs.
Appellant property owners to be responsible for LID assessment fees as originally
billed, plus accrued interest.* Appellants to pay their own legal costs & fees including
their 1h of mediation fee.
*Property owner to be provided w/current statement of amounts due as of 10/1/14
including interest; Owner to have 30 days from date of close on this agreement to pay
off the LID plus interest, or to pay the annual installment, plus accrued interest, (plus
security fund deposit if required.)"
9. The Memorandum of Settlement was executed by Appellants/Appellants' authorized
mediation representatives Kim Blough, Monique Hale, Lance Hale, Don Thomas, Mari
Thomas, and by me.
10. It was also signed by Respondent's representatives, Ada County Commissioners and
LID Board Members Rick Yzaguirre, David Case, and Jim Tibbs, and by Respondent's
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attorneys, Lynnette M. Davis and Theodore Argyle, following what we were told was a
formally-convened meeting of said Commissioners sitting as the Board of the Local
Improvement District No. 1101. I believe that minutes of that meeting and/or an audio
recording of it exist, but email correspondence from representatives of Ada County to
Appellant Kim Blough indicates that there is no record of that meeting. See Exhibit
"D," below, consisting of a true and correct email forwarded to me by Mr. Blough.
11. To the extent that any record, minutes, or audio recordings exist, they are within the
exclusive possession, custody, and control of the Respondent and its attorneys, and I
believe that those records- provided that they have not been altered since the date of
mediation- may help to clarify, one way or the other, what the terms of the settlement
were as far as the Respondents understood them.
12. Without waiving the mediation privilege more than is strictly necessary to demonstrate
to the Court that the Memorandum of Settlement was confined only to the pending
appeal, at no point in the course of mediation did the mediation representatives offer to
settle, release, or dismiss any claims other than those pending on appeal. Nor did I.
Doing so would have required me to contact each and every one of the non-attending
Appellants to obtain their consent to do so.
13. Further, at no point in the mediation was there any demand conveyed to the mediation
representatives by Judge McKee for the release or settlement of any of the Appellants'
other potential claims associated with the construction or operation of the LID water
system, and there was no mention at all of any proposal to settle the appeal with respect
to any party or entity- e.g., Eagle Water Company, which built the system under
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contract with the LID- other than the Board of Local Improvement District No. 1101,
which is the sole respondent and the only other party in this proceeding.
14. Without waiving the attorney-client privilege, approximately one week prior to
mediation, several of the Appellants, including all five mediation representatives,
discussed with me the various options for resolving this matter. I advised them clearly
and plainly that the subject of the mediation was confined to the appeal of the
assessments, and that no other claims would be subject to mediation or settlement.
15. In executing the Memorandum of Settlement on December 22, my intent and that of the
mediation representatives was to settle only the matter of the appeal of assessments.
16. After the matter settled on December 22, counsel for the Parties exchanged drafts of a
document entitled "Settlement Agreement and Mutual Release." Even though the
Memorandum of Settlement requires only that the Parties "stipulate to [the] dismissal of
all claims, with prejudice,'' counsel for the Respondent sent me a highly formal
"Unconditional Settlement Agreement" for my review.
17. While I did not necessarily object to further or more formally memorializing the terms
of the Memorandum of Settlement as part of the process of stipulating to the dismissal
of the appeal of assessments, or to obtairu.ng the signatures of all of the Appellants in
confirmation of the fact of settlement, I objected to the sweepingly overbroad language
in the Unconditional Settlement Agreement that would have required the Appellants to
not only dismiss, with prejudice, the pending appeal of assessments, but also to release
every other conceivable claim:
"Appellants hereby agree to forever and finally release and discharge Respondents
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including, without limitation, Ada County, the Commissioners, the Board, and all
employees, agents, taxpayers, predecessors, successors, and assigns thereof from any
and all claims, demands, actions, causes of action and judgments of any nature
whatsoever, known or unknown, suspected or unsuspected, which Appellants may have
had, may now have, or may have in the future arising from or in any way related to the
Appeal, Ada County Ordinance Nos. 780 and 809, Sage Acres LID, the Bond, the
Improvements, and the Assessments." Ex. "E," consisting of a true and correct copy
of Appellants' proposed revised copy of the Unconditional Settlement Agreement
prepared by Respondent's attorneys, as well as the emails exchanged between counsel.
18. Over the course of several days, and in emails and over the telephone, I discussed with
Respondent's counsel the overbroad language and the fact that no other claims but the
appeal of assessments were subject to the mediation. Respondent's counsel stated that
the Respondent believed otherwise, and that the Memorandum of Settlement was thus
unenforceable because there had been no "meeting of the minds." Ms. Davis also
admitted to me that the Unconditional Settlement Agreement was Hawley Troxell's
"standard form," and agreed to withdraw the language prohibiting "future claims."
19. The terms of the Respondent's subsequent proposed Unconditional Settlement
Agreement following mediation were entirely inconsistent with any issue that was
discussed during mediation and with any offer or demand relayed through Judge
McKee, and do not reflect at all the simple agreement to dismiss the pending appeal,
with prejudice, precisely as outlined in the Memorandum of Settlement.
20. According to the mediator, the Respondent's position in settling the matter was that it
could not treat the Appellants any differently than any other property owner within the
boundaries of the LID. That position is completely at odds with the manner in which
the Unconditional Settlement Agreement would essentially deprive the Appellants, but
not any other property owner, of their rights with respect to other potential claims
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associated with the construction or operation of the LID water system.
21. In view of the clear inability of the Parties to agree on the terms of a stipulation for the

dismissal of their appeal of assessments, the Appellants are seeking to comply with
their obligations by dismissing the matter and by enforcing the clear and unambiguous
terms of the Memorandum of Settlement against the Respondent.
I hereby affirm under penalty of perjury under the laws of the State of Idaho that the foregoing
statements are true and correct to the best of my personal knowledge.
Date: February 17, 2015

By:
ANDREWT. SCHOPPE
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STATE OF IDAHO

)

) as.
County of Ada

)

DESIGNATION OF MEDIATION R.BPR.PSBNTATIVm
and
FULL SBTTLBMBNT AUTHORIZATION
I, BL A I l\ H A..c. E R ~ I\ ~
, am a party to the proceedings
styled Jeanette Hof:linan, et al., vs. Tbe JJoard ofthe Local Improvement District
No. 1101, an Idaho Local Improvement District; Board OfAda County
Co11J111issioners, Respondel1ts, Case No. CV OC 13 16705, pending before the
Hon. Timothy Hansen of the Fourth Judicial District of the State of Idaho.

I have been advised by counsel, and I understand, that I have the right to
participate in the mediation of this matter which has been set for Monday,
December 22, 2014, before the Hon. Duff McKee as the parties' designated
mediator.
In the interests of efficiency and economy, and in a good-faith effort to facilitate
the resolution of my claims in the pending appeal, I hereby designate the
following individuals to act as my authorized representatives, with full and final
settlement authority over all of my claims herein, and upon their unanimous
agreement, at the mediation on this matter on Monday, December 22, 2014.
1. Lance and/or Monique Hale;
2. Don and/or Mari Thomas;
3. Kim Blough

I have been advised by counsel, and I -.m<terstand, that any agreement reac;hed at
mediation pursuant to this Designation and Authomation may result in the full,
final, and irrevocable dismissal, with prcjudicc, of all of my claims alleged
against the Respondents in the pleadings on file in this matter; in an increase,
decrease, or other modification in the assessment to be made against my property
by Ada County in connection with the terms of Local Improvement District No.

000451

1101, the roles and ordinances of Ada County, and the laws of the State of
Idaho; and/or in the limitation or termination of my interests as a party to these
proceedings.
I have also been advised by counsel and understand that any agreement reached at
mediation pursuant to this Designation and Authorization will be legally binding
upon me and my spouse, family members, heirs, representatives, and assigns
with respect to my interests in the property I own in the Sage Acres subdivision.
Having been so advised, I hereby grant the above-named mediation
representatives full settlement authority, upon their unanimous vote and with the
advice of my/our attorney of record, for purposes of the mediation scheduled to
take place on December 22, 2014. I hereby waive any right to participate in the
mediation proceedings personally, to receive updates or notifications during the
mediation session, to modify or revoke this authorization, or to refuse to comply
with the terms of any agreement or compromise which may be reached. I further
agree to promptly cooperate in the execution of any and all documents which may
be necessary to finalize any settlement agreement or other compromise .

. I ~~ j ) C r j u r y uoder 1he laws of 1he State of Idaho that
the foregoing statements are true and correct.
SUBSCRIBED AND SWORN to before me this
at Boise, Idaho.

Jq

tl
day of December 2014,

NOTARY PUBLIC FOR IDAHO

Residin& at

t:i~ I€.
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FTF Motor Cycl.p

p.1

DECLARATION OF KIM BLOUGH

I, Klm Blough. have personal knowledge of the matters set forth herein, except where
clearly identified to be upon information and belief in order to contribute to the Court's clearest
possible understanding of the matters at issue in these proceedings, and I could and would testify
to their truthfulness in court and under penalty of perjury under the laws of the State of Idaho.
1.

I am one of the Appellants in the pending appeal of assessments.

2.

Along with four other Appellants- Lance Hale, Monique Hale, Don Thomas. and Mari

Thomas-- I was authorized by my fellow Appellants to settle their claims pending appeal at
mediation on December 22, 2015.
3.

That authorization was granted to me and to the other mediation representatives by way

of a document entitled "'Designation of Mediation Representatives and Full Settlement
Authorization'' ("Authorization"). A true and correct copy of one of those Authorizationssigned by Appellant Blair Hagerman-- is included in the Appellants' evidence in support of their
motion for summary judgment.
4.

As outlined in the Authorization, the mediation representatives were granted the authority

to settle only the matters pending on this appeal from assessments, and I clearly understood that

we did not have any authority to settle any other claims which the other Appellants may have
against the LID, Ada County, Eagle Water Company, or other parties involved in the
construction and!or in the operation,

nO\Y or in. the

future, of the water system which is the focal

point of the LID.

5.

Without waiving the mediation privilege more than is strictly necessary to demonstrate to

the Court that the Memorandum of Settlement was confined only to the pending appeal, I ,,..ill,

IDECL..Gi.RATION OF KIM BLOUGH
1

000458

· Feb H 15 01 :32p

FTF Motor Cycl.p

p.2

and hereby do, state as follows concerning the substance of the negotiations at mediation on
December 22, 2014.

6.

I was personally present throughout the mediation proceedings, and during all discussions

with Judge McKee.
7.

At no point did the mediation representatives or our attorney, Andrew T. Schoppe, offer

to settle, release, or dismiss any claims other than those pending on appeal. Doing so would
have required us·to contact each and every one of the non-attending Appellants to obtain their
consent to do so.
8.

Further, at no point in the mediation was there any demand conveyed to us by Judge

McKee for the release or settlement of any of the Appellants' other potential claims associated
with the construction or operation of the LID water system, and there was no mention at all of

any proposal to settle the appeal with respect to any party or entity- e.g.• Eagle Water
Company, which built the system under contract with the LID- other than the Board of Local
Improvement District No. 1101, which is the sole respondent in this proceeding.

9.

Without waiving the attorney-client privilege, approximately one week prior to

mediation, several of the Appellants, including myself, discussed "vith our attorney the options
for resolving this matter. It was made perfectly clear by our attorney to every Appellant in
attendance that the subject of the mediation was confined to the appeal of the assessments, and
that no other claims would be subject to mediation or settlement.

10.

In executing the :Memorandum of Settlement 9n December 22, my own understanding

and intent, which I know was shared by the other mediation representatives and our attorney
based upon our pre-execution djscussions, was to settle the matter of the appeal of assessments.

DECLARATIOJ\ OF KIM BL01:GH
2

000459

' Feb 17 15 01 :33p

11.

FTF Motor Cycl.p

p,3

The terms of the Respondent's proposed Unconditional Settlement Agreement following

mediation were entirely inconsistent with any issue that was discussed during mediation and with

any offer or demand relayed through Judge McKee, and do not reflect at all our simple
agreement to dismiss our pending appeal, with prejudice.
12.

According to our mediator, the Respondent's position in settling the matter vvas that it

could not treat the Appellants any differently than any other property o~'ller within the
boundaries of the LID. That position is compl~tely at odds with the manner in which the
Unconditional Settlement Agreement would essentially deprive the Appellants, but not any other
property OV\iner, of their rights with respect to other potential claims associated with the
construction or operation of the LID water system.
13.

I hereby affirm under penalty of perjury under the laws of the State of Idaho, and in a

manner intended to be consistent with Idaho Code 9-1406 and with Idaho Rule of Civil
Procedure 7(d), 1 that the foregoing statements are true and correct I could and would testify to
their truthfulness in court if requested to do so.

DATE: February 17, 2015

BY:

KIM BLOUGH

t I.R.C.P. 7(d) states: "\Vbenever these rules require or permit a written statement to be made under oath or
affinnation, such statement may be made as provided in Idaho Code Section 9-1406. An affidavit includes a written
certification or declaration made as provided in Idaho Code section 9-1406."

DECLARATION OF KL\.i BLOUGH
3

000460

EXHIBITE

EXHIBITE
000461

UNCONDITIONAL SETTLEMENT AGREEMENT

THIS UNCONDITIONAL SETTLEMENT AGREEMENT ("Agreement"), dated
December 30, 2014, is made and entered into by and among the following parties:
Jeanette Hoffinan, Don Thomas, Mari Thomas, Brian Nelson, Louise Luster, Lynda
Snodgrass, Lance Hale, Monique Hale, Roxanne Metz, Al Thornton, Toni Thornton, Blair
Hagerman, Lisa Berry, Darrin Hendricks, Kathleen (Rapley) Hendricks, Laura Elliott, Leslie
Curfman, Mike Zehner, Jose Franca, Karen Crosby, Chuck Boyer, and Kim Blough (collectively
"Appellants"); and
The Board of the Local Improvement District No. 1101 (the "Board"), an Idaho Local
Improvement District; and the Board of Ada County Commissioners ("Commissioners")
(collectively "Respondents").
Appellants and Respondents are collectively referred to herein as the "Parties."
RECITALS

As a res1:1lt ef Feperts ef i1uH·1ietHtl 'Nell iss1:1es ff'effl seveFal kemee·uftefs .¥itkifl:
tke Sage AeFes StteaivisieH iH Aaa Ce1:1fl:ty ("Sage AeFes"), the Sage Aeres R:anekettes
81:1eaivisieH HemeewHePs' Asseeiatiet1: ("HQA.") iHitiatetl a petitieH fef tke feffflatieH ef Sage
AeFes LID p1:1Fs1:1afl:t te Ieake's Leeal lmpF0vemeat Distr-iet Ceae (Ieake Ceae §§ 5Q 17Ql et
f:

1

~

On May 10, 2011,
It
As a res1:1lt ef tke petitieft ieitiatea ey the HQA., the Commissioners adopted Ada
County Ordinance No. 780 ("Ordinance No. 780") on May 10, 2011, forming Ada County Local
Improvement District No. 1101 ("Sage Acres LID") pursuant to the Idaho Local Improvement
District Code (Idaho Code§§ 50-1701 et seq.).
III.
The purpose of Sage Acres LID was to finance the construction of a water
delivery system for residential, irrigation, and fire protection use by properties within Sage
Acres. Ordinance No. 780 established the boundaries of Sage Acres LID and declared the 53
parcels of property to be benefitted and assessed.
IV.
The water delivery system was designed and constructed using interim financing
provided by Ada County (the "Improvements"). The total cost of the system was $654,854.48.
V.
An assessment roll was prepared, and the Commissioners held two public
hearings on July 30 and August 13, 2013, at which the Commissioners heard and considered a
number of objections to confirmation of the assessment roll. The Commissioners overruled the
objections and, at the conclusion of the August 13, 2013 hearing, adopted Ada County Ordinance
No. 809 ("Ordinance No. 809"), confirming the assessment roll.
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VI.
Ordinance No. 809 apportions the $654,854.48 cost of the Improvements evenly
among the 53 affected lots on the basis that each lot is equally benefited by the Improvements,
resulting in an assessment of $12,355.78 for each of the 53 lots within Sage Acres LID (the
"Assessments"). Ordinance No. 809 requires payment of the Assessments ( 1) in full of within
thirty (30) days of its adoption; or (2) in twenty (20) annual installments, including a ten percent
(10%) increase in the assessment amount to provide for a reserve fund, plus interest and a
proportionate share of bond issuance costs. Ordinance No. 809 also provides for interest and
penalties to be assessed on any past-due amounts.
VIL Pursuant to Idaho Code § 50-1718, Appellants filed a Notice of Appeal from
Assessments ("Notice of Appeal") on September 18, 2013, seeking judicial review of Ordinance
Nos. 780 and 809 (the "Appeal"). Pursuant to Idaho Code § 50-1718, Appellants were required
to post a cash bond in the amount of $10,000 ("Bond.").
VIII. Appellants' Notice of Appeal raises objections to the procedures followed in
adopting each ordinance; the amount of the Assessments; the inclusion or exclusion of certain
parcels in Sage Acres LID; the materials and practices used in constructing the Improvements;
the Improvements' compliance with applicable regulations; the performance of the
Improvements; and damage allegedly done to Appellants' property during construction of the
Improvements.
Add: Regularity of the proceedings in making the subject assessment; correctness of the assessment.
IX.
Respondents maintain that Appellants' objections are waived under Idaho Code
§ 50-1727, time-barred under Idaho Code §§ 50-1709, legally irrelevant, and/or factually
baseless. Respondents also maintain that certain of Appellants lack standing to mount the
Appeal.
X.
Based upon the terms and conditions set forth in this Agreement, the Parties desire
to resolve any and all disputes relating to the Appeal, Ordinance Nos. 780 and 809, Sage Acres
LID, the Improvements, and the Assessments.
AGREEMENT

In consideration of the mutual covenants and conditions set forth herein and other good
and valuable consideration, the sufficiency and receipt of which is hereby acknowledged, the
Parties agree as follows:
A.

Consideration:

1.
Appellants shall be responsible for the Assessments as originally levied
pursuant to Ordinance No. 809, plus accrued interest anEi peeelties. Within five (5)
business days of the execution of this Agreement by all parties, Respondents shall
provide to each Appellant a current statement showing amounts due under the
Assessments as of October 1, 2014, including peealties anEi interest ("Statement").

UNCONDITIONAL SETTLEMENT AGREEMENT - PAGE 2
03304.0032.7152837.4

000463

e

2.
Within 30 days of receipt of the Statement, each Appellant shall (1) tender
payment in full of the amount shown in the Statement; or (2) make arrangements to pay
the amount shown in the Statement in installments in accordance with the provisions of
Ordinance No. 809.
3.
Pursuant to the terms of the agreement between the Parties and Mediator,
Judge D. Duff McKee, the Parties shall equally split all Mediation fees incurred in
relation to the mediation held on December 22, 2014.
4.
Upon execution of this Agreement, the Parties shall stipulate to dismiss the
Appeal, with each side bearing their own attorney fees and costs. The Stipulation shall
also provide for the release of the Bond currently being held by the Court. The Parties
hereby waive any claim against each other for fees and costs.
B.
Release: Appellants hereby agree to forever and finally release and discharge
Respondents including, without limitation, Ada County, the Commissioners, the Board, and all
employees, agents, taxpayers, predecessors, successors, and assigns thereof from any and all
claims, demands, actions, causes of action and judgments of any nature whatsoever, known or
unknown, suspected or unsuspected, which Appellants may have had, may now have, or may
have in the future arising from or in any way related to the Appeal, Ada County Ordinance Nos.
780 and 809, Sage Acres LID, the Bond, the Improvements, and the Assessments.
No release or
discharge as to:
Eagle Water
Company or its
agents,
employees, or
representatives;
Sage Acres HOA
or its agents,
employees, or
representatives;
the law firm of
Moore Smith
Buxton &
Turcke,
Chartered, or its
agents,
employees, or
representatives.

C.

Miscellaneous Provisions:

1.
Recitals: The Recitals set forth above are incorporated into and made a
valid and binding part of this Agreement.
2.
Effective Date: This Agreement shall become effective on the date that
the last of the Parties executes it.
3.
Choice of Law: This Agreement shall be governed by the laws of the
State of Idaho without regard to any conflicts-of-law provision of any state law.
4.
Costs and Attorneys' Fees: If any party is required to enforce or defend
against any claim related to this Agreement, the prevailing party shall be entitled to all
reasonable attorneys' fees and costs incurred including, but not limited to, those fees and
costs incurred in connection with arbitration, mediation, litigation, trial, or appeal.
5.
Counterparts: This Agreement may be executed in any number of
counterparts, each of which shall be deemed an original, but all of which together shall
constitute one and the same instrument. If a party signs this Agreement and transmits an
electronic facsimile of its signature, each other party may rely upon the facsimile and
treat it as a signed original of this Agreement.
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6.
No Admission of Liability: It is understood and agreed that this
Agreement and the covenants and releases contained herein are the result of a
compromise and for the purpose of settling disputed claims and shall not at any time or
for any purpose constitute or be considered or deemed an admission of liability or
responsibility on the part of any party thereto.
7.
No Assignment of Claims: The Parties hereby represent and warrant that,
except as provided for herein, no portion of any claim, demand, action, cause of action,
judgment or other matter which is the subject of this Agreement or the releases contained
herein has been assigned or transferred to any other party or entity, either directly or by
way of subrogation or operation of law, and the Parties, and each of them, further
represents and warrants they are fully authorized to enter into this Agreement.
8.
Binding: This Agreement shall be binding upon the representatives,
successors, insurers, and assigns of the Parties, and each of them, and no inducement or
agreement not herein expressed has been made to the undersigned. The terms of this
Agreement are contractual in nature and not mere recitals.
9.
Further Acts: The Parties agree to do any further acts, or to execute and
deliver any and all further documents or instruments, as any other party hereto may
reasonably require for the purpose of giving full effect to the provisions of this
Agreement.
10.
Headings: The headings in this Agreement are inserted for convenience
only and shall not affect the meaning or interpretation of this Agreement in any manner.
11.
Integrated Agreement: This Agreement contains and constitutes the entire
agreement between the Parties concerning the subject matter of the Agreement and
supersedes any and all prior agreements, arrangements, or understandings between the
Parties relating to such subject matter.
No oral understandings, statements,
representations, promises, or inducements contrary to the terms of this Agreement exist.
No express or implied representations, warranties, covenants, or conditions, other than
those set forth herein or imposed by law, have been made or relied upon by any party.
12.
Amendment: This Agreement may be amended or modified only by an
instrument in writing executed by the Parties.
13.
Time of Essence: Time is of the essence in the performance of the
obligations of the Parties under this Agreement.
14.
Severability: If any provision of this Agreement is held by a court of
competent jurisdiction to be invalid, void, or unenforceable for whatever reason, the
remaining provisions not so declared shall, nevertheless, continue in full force and effect,

UNCONDITIONAL SETTLEMENT AGREEMENT - PAGE 4
03304.0032.7152837.4

000465

•

e

without being impaired in any manner whatsoever, provided the material intent of the
Agreement is not compromised.
15.
No Construction Against Author: This Agreement shall be construed
without regard to the person or entity who drafted it and as if all Parties had participated
equally in its drafting.
16.
Independent Legal Advice: The Parties, and each of them, represent and
warrant that they have read this Agreement and understand and voluntarily accept its
terms and conditions, and that they have received or had the opportunity to obtain
independent legal advice from their respective attorneys with respect to the meaning of
this Agreement and the advisability of making the settlement on the terms and conditions
contained herein. No presumption shall be made in favor of or against any party as a
result of the preparation or drafting of this Agreement. Each party, together with the
party's advisors, has made such investigation of the facts and the law pertaining to this
Agreement, and of all the matters pertaining thereto, as the party deems necessary. Each
party forever waives all rights to assert that this Agreement was the result of a mistake in
law or in fact.
17.
No Waiver of Right to Enforce: A waiver of any breach of, or failure to
enforce, any of the terms or conditions of this Agreement shall not in any way affect,
limit, or waive a party's right to enforce noncompliance thereafter with each and every
term and condition of this Agreement.
IN WITNESS WHEREOF, the undersigned have executed this Agreement on the date
stated.
APPELLANTS:

Date:

Date:

Date:

Date:

-----------

By:

-----------

By:

-----------

By:

-----------

By:

Jeanette Hoffman

Don Thomas

Mari Thomas

Brian Nelson
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Date:

Date:

-----------

-----------

By:
Louise Luster
By:
Lynda Snodgrass

By:
Lance Hale

Date:

By:
Monique Hale

Date:

By:
Roxanne Metz

Date:

By:
Al Thornton

Date:

By:
Toni Thornton

Date:

By:
Blair Hagerman

Date:

By:
Lisa Berry

Date:

By:
Darrin Hendricks

Date:

By:
Kathleen (Rapley) Hendricks
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Date:

By:
Laura Elliott

Date:

By:
Leslie Curfman

Date:

By:
Mike Zehner

Date:

By:
Jose Franca

Date:

By:
KQren Crosby

Date:

By:
Chuck Boyer

Date:

By:
Kim Blough
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COMMISSIONERS:
Board of Ada County Commissioners

By:
David L. Case, Commissioner
By:
Jim Tibbs, Commissioner
ATIEST:

By:
Rick Yzaguirre, Commissioner

Christopher D. Rich, Ada County Clerk
Date

------------

BOARD:
Board of the Local Improvement District No.
1101 Commissioners

By:
David L. Case, Chairman
By:
Jim Tibbs, Commissioner
ATIEST:

By:
Rick Yzaguirre, Commissioner

Christopher D. Rich, Ada County Clerk
Date

------------
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From:
To:
Cc:

Andrew I Schoppe Candrew@sc;hQppela,..v CQilJ)
Chen Draper

Subject:
Date:

Proposed Settlement Agreement
Monday, December 29, 2014 3:12:57 PM

Attachments:
Importance:

High

•

Lvnnette Pavis

Proposed Settlement Agreement<U,odf

Andrew,
I have attached a proposed Settlement Agreement for your review. I apologize for the delay in getting
this to you.
The Commissioners have this on the agenda for their meeting tomorrow morning at 10:00 am. If there is
any chance that you can review and get back to me this afternoon, I would greatly appreciate it.
Thank you,
Lynnette

LYNNETIE M. DAVIS
Hawley Troxell Ennis & Hawley LLP
877 Main Street, Suite 1000
Boise, ID 83702
direct 208.388.4944
fax 208.954.5213

email ldayjs@hawJeytroxeH com
web www hawJeytroxen com

HAWLEY TROXELL
Attorneys and Counselors
This e-mail message from the law firm of Hawley Troxell Ennis & Hawley LLP is intended only for named recipients. It contains information that
may be confidential, privileged, attorney work product, or othenvise exempt from disclosure under applicable law. If you have received this message
in error, are not a named recipient, or are not the employee or agent responsible for delivering this message to a named rec;ipient, be advised that any
review, disclosure, use, dissemination, distribution, or reproduction of this message or its contents is strictly prohibited. Please notify us immediately
at 208.344.6000 if you have received this message in error, and delete the message.
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Andrew Schoppe
"Lynnette Pavis"

From:
To:
Subject:

RE: Sage Acres- Review of Draft Settlement Agreement
Tuesday, January 6, 2015 8:54:45 AM

Date:

Good morning Lynnette:
I was occupied all afternoon with a sick baby, sorry.
I'll call you about this later this morning.
Thanks,
Andrew
From: Lynnette Davis [mailto:ldavis@hawleytroxell.com)
Sent: Monday, January 5, 2015 5:56 PM

To: 'Andrew Schoppe'
Cc: Cheri Draper
Subject: RE: Sage Acres- Review of Draft Settlement Agreement
Importance: High
Andrew,
As I did not hear from you today, I have advised the Commissioners to the vote on the Settlement
Agreement off the agenda for tomorrow's meeting. I am, however, getting very concerned about the

timing of this given our summary judgment hearing scheduled for the end of this month.
Please call me ASAP tomorrow to discuss your proposed changes.
Thanks, Lynnette

LYNNEITE

M.

DAVIS

Hawley Troxell Ennis & Hawley LLP
877 Main Street, Suite 1000
Boise, ID 83702
direct 208.388.4944
fax 208.954.5213
email ldayjs@haw)eytroxen com
web wviw

hawlevtroxell com

HAWLEY TROXELL
Attorneys and Counselors
This e-mail message from the law film of Hawley Troxell Ennis & Hawley LLP is intended only for named recipients. It contains infonnation that
may be confidential, privileged, attorney work product, or otherwise exempt from disclosure under applicable law. If you have received this message
in error, are not a named recipient, or are not the employee or agent responsible for delivering this message to a named recipient, be advised that any
review, disclosure, use, dissemination, distribution, or reproduction of this message or its contents is strictly prohibited. Please notify us immediately
at 208.344.6000 if you have received this message in error, and delete the message.

-----------------·---..···----

From: Lynnette Davis
Sent: Monday, January 05, 2015 3:13 PM
To: 'Andrew Schoppe'
Cc: Cheri Draper
Subject: RE: Sage Acres- Review of Draft Settlement Agreement
Please give me a call to discuss this. Thanks, Lynnette
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LYNNETTE

M. DAVIS

Hawley Troxell Ennis & Hawley LLP
877 Main Street, Suite 1000
Boise, ID 83702
direct 208.388.4944
fax 208.954.5213
email ldayis@hawleytroxell com
web www haw)e>1roxen com

HAWLEY TROXELL
Attorneys and Counselors
This e-mail message from the law firm of Hawley Troxell Ennis & Hawley LLP is intended only for named recipients. It contains information that
may be confidential, privileged, attorney work product, or otherwise exempt from disclosure under applicable law. If you have received this message
in error, are not a named recipient, or are not the employee or agent responsible for delivering this message to a named recipient, be advised that any
review, disclosure, use, dissemination, distribution, or reproduction of this message or its contents is strictly prohibited. Please notify us immediately
at 208.344.6000 if you have received this message in error, and delete the message.

From: Andrew Schoppe

[mailto:andrew@schoppelaw.com]

Sent: Monday, January 05, 2015 2:42 PM
To: Lynnette Davis
Subject: Sage Acres- Review of Draft Settlement Agreement
Importance: High
Good afternoon Lynnette:
I've now heard back from my clients, and I've interlineated our proposed changes in the attached
pdf.
To briefly summarize, there is a dispute as to whether the Sage Acres HOA Board was properly
constituted to take any action at any relevant time, and there remain issues as to whether the
petition procedures were followed at the time, so I think it's best to simply start with the fact that
the LID was formed, period.
Further, my clients want it made very clear that the settlement releases no potential claims against
Eagle Water Company, Moore Smith Buxton & Turcke, and/or the Sage Acres HOA, none of which
are parties here, but some of which might claim to have been agents, representatives, etc.
With my changes made, I will obtain all signatures, although this will not be possible before the end
of this week.
Please let me know if you have any questions in response to this, thank you.
Andrew

PLEASE NOTE NEWADDRESS EFFECTIVE 1211512014
ANDREW T. SCHOPPE
The Law Office of Andrew T. Schoppe, PLLC
419 S. 13th Street
Boise, ID 83702
T: 208 450 3797 IF: 208 392 1607

andrew@schoppelaw com
www schoppe!aw,com
Licensed in California and Idaho
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From:

To:
Subject:

Date:

Andrew Schoppe
"Lvnoette Davis"
RE: Sage Acres- Review of Draft Settlement Agreement
Tuesday, January 6, 201511:41:57 AM

Good morning Lynnette:
I left you a voicemail about this a few minutes ago.
Please call back when you are able.
Thanks,
Andrew

From: Lynnette Davis [mailto:ldavis@hawleytroxell.com]
Sent: Monday, January 5, 2015 5:56 PM
To: 'Andrew Schoppe'
Cc: Cheri Draper
Subject: RE: Sage Acres- Review of Draft Settlement Agreement
Importance: High
Andrew,
As I did not hear from you today, I have advised the Commissioners to the vote on the Settlement
Agreement off the agenda for tomorrow's meeting. I am, however, getting very concerned about the
timing of this given our summary judgment hearing scheduled for the end of this month.

Please call me ASAP tomorrow to discuss your proposed changes.
Thanks, Lynnette

LYNNEITE M. DAVIS
Hawley Troxell Ennis & Hawley LLP
877 Main Street. Suite 1000

Boise, ID 83702
direct 208.388.4944
fax 208.954.5213
email

ld11visC«?bawleytroxen com

web www hawlevtroxe11 com

HAWLEY TROXELL
Attorneys and Counselors
This e-mail message from the law finn of Hawley Troxell Ennis & Hawley LLP is intended only for named recipients. Jt contains infomuuion that
may be confidential, privileged, attomey work product, or otherwise exempt from discl0$ure wider applicable law. lfyou have received this message
in error, are not a named recipient, or are not the employee or ll{!IIDI responsible for delivering this IDCSSlllJC to a named recipient, be advised that any
review, disclosure, use, dissemination, distribution, or reproductio11 of this message or its co11tents is strictly prohibited. Please notify us immediately
~t 208.344.6000 if you have received this message in e1TOr, and delete the message.

From: Lynnette Davis
Sent: Monday, January 05, 2015 3:13 PM
To: 'Andrew Schoppe'
Cc: Cheri Draper
Subject: RE: Sage k.res- Review of Draft Settlement Agreement
Please give me a call to discuss this. Thanks, Lynnette
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LYNNEITE

M.

DAVIS

Hawley Troxell Ennis & Hawley LLP
877 Main Street, Suite 1000
Boise, ID 83 702
direct 208.388.4944
fax 208.954.5213
email ldayjs@hawleytroxeH com
web www hawleytroxen com

HAWLEY TROXELL
Attorneys and Counselors
This e-mail message from the law firm of Hawley Troxell Ennis & Hawley LLP is intended only for named recipients. It contains information that
may be confidential, privileged, attorney work product, or otherwise exempt from disclosure under applicable law. If you have received this message
in error, are not a named recipient, or are not the employee or agent responsible for delivering this message to a named recipient, be advised that any
review, disclosure, use, dissemination, distribution, or reproduction of this message or its contents is strictly prohibited. Please notify us immediately
at 208.344.6000 if you have received this message in error. and delete the message.

From: Andrew Schoppe

[mai!to:andrew@schoppelaw.com]

Sent: Monday, January 05, 2015 2:42 PM
To: Lynnette Davis
Subject: Sage Acres- Review of Draft Settlement Agreement
Importance: High
Good afternoon Lynnette:
I've now heard back from my clients, and I've interlineated our proposed changes in the attached
pdf.
To briefly summarize, there is a dispute as to whether the Sage Acres HOA Board was properly
constituted to take any action at any relevant time, and there remain issues as to whether the
petition procedures were followed at the time, so I think it's best to simply start with the fact that
the LID was formed, period.
Further, my clients want it made very clear that the settlement releases no potential claims against
Eagle Water Company, Moore Smith Buxton & Turcke, and/or the Sage Acres HOA, none of which
are parties here, but some of which might claim to have been agents, representatives, etc.
With my changes made, I will obtain all signatures, although this will not be possible before the end
of this week.
Please let me know if you have any questions in response to this, thank you.
Andrew

PLEASE NOTE NEWADDRESS EFFECTIVE 1211512014
ANDREW T. SCHOPPE
The Law Office of Andrew T. Schoppe, PLLC
419 S. 13th Street
Boise, ID 83702

T: 208 450 3797 / F: 208 392 1607

andrew@schoppelaw,com
www,schoppelaw com
Licensed in California and Idaho
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From:
To:
Cc:

Lynnette Davis
"Andrew Schoi;ipe"
Cheri Drager

Subject:
Date:
Attachments:

RE: 5age Acres- Review of Draft: Settlement Agreement [IWOV-DMSMSG1.AD624273]
Friday, January 9, 2015 3:07:52 PM

Importance:

High

Revised unconditional Settlement Agreement 01-09-201s i:idt
Redline of Changes made to Settlement Agreement vs to y4.gdf

Andrew,
In follow-up to our telephone conversation earlier this week, we are running out of time to get this
Settlement Agreement signed. Since I have not heard back from your regarding your clients' position, I
have attached a revised draft of the Unconditional Settlement Agreement with the change in the recital
that you requested. As we discussed, my clients are willing to agree to the removal of Recital I and the
reference thereto in Recital II, but were not willing to agree to the other two changes you proposed. I
believe that the Agreement is still on the agenda for this Tuesday's meeting. Please advise by Monday if
the revised agreement is acceptable to your clients. If it is, please have them sign as quickly as possible
so that we can proceed with the agenda item at Tuesday's meeting.
I strongly suggest that your clients give due consideration to their exposure to the significant fees and
costs the County has already incurred in defending this appeal. My recall is that we are somewhere in
the neighborhood of $50,000 at this point and I would estimate that number will be at least double that
amount should this matter proceed to trial.
Thanks,
Lynnette

LYNNETIE

M.

DAVIS

Hawley Troxell Ennis & Hawley LLP
877 Main Street, Suite 1000
Boise, ID 83702
direct 208.388.4944
fax 208.954.5213
email )dayjs@ruwJeytroxen com
web www hawJeytroxeJ) com

llA WLEY TROXELL
Attorneys and Counselors
This e-mail message from the Jaw firm of Hawley Troxell Ennis & Hawley LLP is intended only for named recipients. It contains information that
may be confidential, privileged, attorney work product, or otherwise exempt from disclosure under applicable law. If you have received this message
in error, are not a named recipient, or are not the employee or agent responsible for delivering this message to a named recipient, be advised that any
review, disclosure, use, dissemination, distribution, or reproduction of this message or its contents is strictly prohibited. Please notify us immediately
at 208.344.6000 if you have received this message in error, and delete the message.

From: Andrew Schoppe [mailto:andrew@schoppelaw.com]
Sent: Monday, January 05, 2015 2:42 PM
To: Lynnette Davis
Subject: Sage Acres- Review of Draft Settlement Agreement
Importance: High

Good afternoon Lynnette:
I've now heard back from my clients, and I've interlineated our proposed changes in the attached
pdf.
To briefly summarize, there is a dispute as to whether the Sage Acres HOA Board was properly
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constituted to take any action at any relevant time, and there remain issues as to whether the
petition procedures were followed at the time, so I think it's best to simply start with the fact that
the LID was formed, period.
Further, my clients want it made very clear that the settlement releases no potential claims against
Eagle Water Company, Moore Smith Buxton & Turcke, and/or the Sage Acres HOA, none of which
are parties here, but some of which might claim to have been agents, representatives, etc.
With my changes made, I will obtain all signatures, although this will not be possible before the end
of this week.
Please let me know if you have any questions in response to this, thank you.
Andrew

PLEASE NOTE NEWADDRl;SS EFFECTIVE 1211512Q14
ANDREW T. SCHOPPE
The Law Office of Andrew T. Schoppe, PLLC
419 S. 13th Street

Boise, ID 83702

T: 208 450 3797 / F: 208 392 1607
apdrew@schoppelaw corn
www schoppelaw.com
Licensed in California and Idaho
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From:
To:

Andrew Schoppe
"Lynnette Davis"
"Pied Pcapet"

Cc:

Subject:
Date:
Attachments:

Tuesday, January 27, 2015 11:46:57 AM

Importance:

High

RE: Sage Acres

successfyl transmjssjon to 12082876919. Re UNKNQWN CJ2§ KB}.msg
RE saae Acres- Review ot Draft Settleroen~ Agreement 1woy-pM .... fID624273 r21.6 KB}.msg

Good morning Lynnette:
After speaking with my clients, they have decided that they would like to put the settlement issue
before the judge.
On a related note, in reviewing your opposition to our motion for an order shortening time, I was
concerned to see your allegation that you were not served with the Notice of Settlement.
An email from my electronic fax service confirming that fax on Jan. 13, and with a .tif image of the
fax itself, is attached to this message.
Also attached is the email I sent to you and Ms. Draper at 12:32 pm on January 14 advising you that
the Notice of Settlement had been filed and faxed to you:
Good morning Lynnette:
In view of our evident inability to agree on the terms of the stipulation to dismiss, yesterday I
filed a notice of settlement and a motion to dismiss, with prejudice with the court.
Both of these were faxed to you as well.
If you haven't yet received them, please let me know.
Thank you,
Andrew
From: Lynnette Davis [mailto:ldavis@hawleytroxell.com]
Sent: Wednesday, January 14, 2015 9:50 AM
To: 'Andrew Schoppe'
Cc: Cheri Draper
Subject: RE: Sage Acres- Review of Draft Settlement Agreement [IWOVDMSMSG1.FID624273]
Importance: High
Andrew,
I have not heard back from you regarding my email below. Please contact me today to
discuss.
Thanks, Lynnette
I never received a response from you requesting a copy of the Notice of Settlement or anything else.
I would appreciate it if you would please correct this misstatement with the court this afternoon.
Thank you,
Andrew
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From: Lynnette Davis [mailto:ldavis@hawleytroxell.com]

Sent: Monday, January 26, 2015 3:19 PM
To: Andrew T. Schoppe (andrew@schoppelaw.com)

Cc: Cheri Draper
Subject: Sage Acres
Andrew,
In follow-up to our telephone conversation late last week, it was my understanding that you would be
checking with your clients regarding revising the language relating to the release of future claims. In an
effort to expedite that process, I have attached a revised Settlement Agreement and Release for your
consideration. I have also attached a Redline of the changes I made to the last draft forwarded to you.
Please let me know if you have any questions regarding this matter.
Lynnette

LYNNETIE

M.

DAVIS

Hawley Troxell Ennis & Hawley LLP
877 Main Street, Suite 1000
Boise, ID 83 702
direct 208.388.4944
fax 208.954.5213
email ldayis@hawleytroxe)I com
web www hawleytroxell com

HAWLEY TROXELL
Attorneys and Counselors
This e-mail message from the law firm of Hawley Troxell Ennis & Hawley LLP is intended only for named recipients. It contains information that
may be confidential, privileged, attorney work product, or otherwise exempt from disclosure under applicable law. lfyou have received this message
in error, are not a named recipient, or are not the employee or agent responsible for delivering this message to a named recipient, be advised that any
review, disclosure, use, dissemination, distribution, or reproduction of this message or its contents is strictly prohibited. Please notify us immediately
at 208.344.6000 if you have received this message in error, and delete the message.
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From:

Lynnette Pavis
Andrew L Schogpe Candrew@scho1212e1aw.com)
Cheri Drager

To:
Cc:
Subject:

Revised Settlement Agreement
Monday, December 29, 2014 6:08:13 PM

Date:

Settlement Agreement 2,pdf

Attachments:
Importance:

High

Andrew,
Please see attached with the corrected signature blocks for Respondents. As indicated before, the
Commissioners meet at 10 am tomorrow morning so, if possible, please review and comment this
evening or before 8 am tomorrow.
Again, I apologize for the delay. Unfortunately, there were numerous technical difficulties beyond by
control.
Lynnette

LYNNEITE

M.

DAVIS

Hawley Troxell Ennis & Hawley LLP
877 Main Street, Suite 1000
Boise, ID 83702
direct 208.388.4944
fax 208.954.5213
email Jdavjs@haw!eytroxen com
web WViW bawlevtroxell

com

HAWLEY TROXELL
Attorneys and Counselors
This e-mail message from the law finn of Hawley Troxell Ennis &. Hawley LLP is intended only for named recipients. It contains information that
may be confidential, privileged, attorney work product, or otherwise exe111pt fro111 disclosure under applicable law. If you have received this message
in error, are not a named recipient, or are not the employee or ag~nt responsible for delivering this message to a named recipient, be advised that any
review, disclosure, use, dissemination, distribution, or reproduction of this message or its contents is strictly prohibited. Please notify us immediately
at 208.344.6000 if you have received this message in error, and delete the message.
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From:
To:
Cc:

Lynnette Davis
Andrew J. Schoppe Candrew@schoppelaw.com)
Cheri Draper

Subject:
Date:
Attachments:

Monday, January 26, 2015 3:19:02 PM.

Sage Acres

Revised Settlement Agreement 01-26-15 pdf
Redline of Changes Made to Settlement Agreement 1-26-15.pdf

Andrew,
In follow-up to our telephone conversation late last week, it was my understanding that you would be
checking with your clients regarding revising the language relating to the release of future claims. In an
effort to expedite that process, I have attached a revised Settlement Agreement and Release for your
consideration. I have also attached a Redline of the changes I made to the last draft forwarded to you.
Please let me know if you have any questions regarding this matter.
Lynnette

LYNNETIE

M. DAVIS

Hawley Troxell Ennis & Hawley LLP
877 Main Street, Suite I 000
Boise, ID 83702
direct 208.388.4944
fax 208.954.5213
email ldayis@haw)eytroxell com
web www hawleytmxe!I com

HAWLEY TROXELL
Attorneys and Counselors
This e-mail message from the law firm of Hawley Troxell Ennis & Hawley LLP is intended only for named recipients. It contains information that
may be confidential, privileged, attorney work product, or otherwise exempt from disclosure under applicable law. If you have received this message
in error, are not a named recipient, or are not the employee or agent responsible for delivering this message to a named recipient, be advised that any
review, disclosure, use, dissemination, distribution, or reproduction of this message or its contents is strictly prohibited. Please notify us immediately
at 208.344.6000 if you have received this message in error, and delete the message.
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DECLARATION OF KIM BLOUGH

I, Kim Blough. have personal knowledge of the matters set forth herein, except where
clearly identified to be upon information and belief in order to contribute to the Court's clearest
possible understanding of the matters at issue in these proceedings, and I could and would testify
to their truthfulness in court and under penalty of perjury under the laws of the State ofidaho.
1.

I am one.of the Appellants in the pending appeal of assessments.

2.

Along with four other Appellants- Lance Hale, Monique Haler Don Thomas, and Mari

Thomas-- I \vas authorized by my fellow Appellants to settle their claims pending appeal at
mediation on December 22, 2015.
3.

That authorization was granted to me and to the other mediation representatives by way

of a document entitled "Designation of Mediation Representative·s and Full Settlement
Authorization'' ("'Authorization"). A true and correct copy of one of those Authorizations-

signed by Appellant Blair Hagerman- is included in the Appellants' evidence in support of their
motion for summary judgment.
4.

As outlined in the Authorization, the mediation representatives were granted 1he authority

to settle only the matters pending on this appeal from assessments, and I clearly understood that
we did not have any authority to settle any other claims which the other Appellants may have
against the LID, Ada County, Eagle Water Company, or other parties involved in the
construction and!or in the operation, now· or in. the future, of the water system which is the focal
point of the LID.
5.

Without waiving the mediation privilege more than is strictly necessary to demonstrate to

the Court that the Memorandum of Settlement was confined only to the pending appeal, I will,

I DECLARATION OF KIM BLOUGH
1
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and hereby do, state as follows concerning the substance of the negotiations at mediation on
December 22, 2014.
6.

I was personally present throughout the mediation proceedings, and during all discussions

with Judge McKee.

7.

At no point did the mediation represeniatives or our attorney, Andrew T. Schoppe, offer

to settle, release, or dismiss any claims other than those pending on appeal. Doing so would
have required us· to contact each and every one of the non-attending Appellants to obtain their
consent to do so.
8.

Further, at no point in the mediation was there any demand conveyed to us by Judge

McKee for the release or settlement of any of the Appellants' other potential claims associated
with the construction or operation of the LID water system, and there was no mention at all of

any proposal to settle the appeal with respect to any party or entity- e.g., Eagle Water
Company, which built the system under contract with the LID- other than the Board of Local
Improvement District No. 1101, which is the sole respondent in this proceeding.
9.

Without waiving the attorney-client privilege, approximately one week prior to

mediation, several of the Appellants, including myself, discussed ·with our attorney the options
for resolving this matter. It was made perfectly clear by our attorney to every Appellant in
attendance that the subject of the mediation was confined to the appeal of the assessments, and
that no other claims would be subject to mediation or settlement.

10.

In executing the :Memorandum of Settlement 011 December 22, my own understanding

and intent, which I know was shared by the other mediation representatives and our attorney
based upon our pre-execution discussions, was to settle the matter of the appeal of assessments.

DECLARATIO!\ OF KIM BLOl:GH
2

--· ·---
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The terms of the Respondent's proposed Unconditional Settlement Agreement following

mediation were entirely inconsistent with any issue that was discussed during mediation and with

any offer or demand relayed through Judge McKee, and do not reflect at all our simple
agreement to dismiss our pending appeal, with prejudice.
12.

According to our mediator, the Respondent's position in settling the matter was that it

could not treat the Appellants any differently than any other property owner \\'ithin the
boundaries of the LID. That position is compl_etely at odds with the manner in which the
Unconditional Settlement Agreement would essentially deprive the Appellants, but not any other
property owner, of their rights with respect to other potential claims associated with the
construction or operation of the LID water system.
13.

I hereby affirm under penalty of perjury m1der the laws of the State of Idaho, and in a

manner intended to be consistent with Idaho Code 9-1406 and with Idaho Rule of Civil
Procedure 7(d), 1 that the foregoing statements are true and correct. I could and would testify to
their truthfulness in court if requested to do so.

DATE: Februaryl7,2015

BY:

KIM BLOUGH

1 I.R.C.P. 7(d) states: "'Whenever these rules require or permit a written statement to be made under oath or
aftinnation, such statement may be made as provided in Idaho Code Section 9-1406. An affidavit includes a written
certification or declaration made as provided in Idaho Code section 9-1406."

DECLARATION OF KL.\4 BLOUGH
3
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CERTIFICATE OF SERVICE
I, the undersigned, certify that on the 171h day of February 2015, I caused a true and correct
copy of the following documents to be served upon the parties identified below as follows:
Document(s) served:
APPELLANTS' MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT
Parties served:
Counsel for Respondents

Filed with/Notice to:
Court

Manner of service:
X

Lynnette M. Davis, Attorney at Law
Hawley Troxell
877 Main Street,
Ste. 1000
Boise, ID 83702
jscott@hawleytroxell.com
F: 208.954.5262
Ada County Courthouse
200 W Front St
Boise, ID
Fax: 208.287.6919

Signed:

Facsimile

------

U.S. mail

- - Electronic service and/or ECF

ANDREW T. SCHOPPE

- - Hand-delivery

- - - Personal service

APPELLANTS' MEMORANDUM IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT
- 20 •
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MAR O2 2015
THE LAW OFFICE OF ANDREW T. SCHOPPE, PLLC
ANDREW T. SCHOPPE, SBN 8110
419 S. 13th Street
Boise, ID 83702
Tel.: 208.450.3797

ChHiSTGPHt:H D. RiCH, Clerk
By KATh!NA

HOLDEN

O~PUTY

Fax: 208.392.1607

andrew@schoppelaw.com
Attorney for Appellants
IN THE DISTRICT COURT OF THE FOURm JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
JEANETTE HOFFMAN, DON THOMAS,
MARI THOMAS, BRIAN NELSON, LOUISE
LUSTER, LYNDA SNODGRASS, LANCE
HALE, MONIQUE HALE, ROXANNE
METZ, AL THORNTON, TONI THORNTON,
BLAIR HAGERMAN, LISA BERRY, DARRI
HENDRICKS, KATHLEEN (RAPLEY)
HENDRICKS, LAURA ELLIOTT, LESLIE
CURFMAN, MIKE ZEHNER, JOSE
FRANCA, KAREN CROSBY, CHUCK
BOYER, and KIM BLOUGH, individuals,
Appellants,

CASE NO. CV OC 13 16705
Hon. Timothy Hansen Presiding
SUPPLEMENTAL EVIDENCE IN
SUPPORT OF APPELLANTS' MOTION
FOR SUMMARY JUDGMENT
(ENFORCEMENT OF SETTLEMENT
AGREEMENn

vs.
THE BOARD OF THE LOCAL
IMPROVEMENT DISTRICT NO. 1101, an
Idaho Local Improvement District; BOARD OF
ADA COUNTY COMMISSIONERS,
Respondents.
TO: THE COURT, AND TO ALL PARTIES AND THEIR RESPECTIVE ATTORNEYS:

SUPPLEMENTAL EVIDENCE ISO APPELLANTS'
MOTION FOR SUMMARY nJDGMENT
- 1-
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The Appellants have obtained additional evidence in support of their motion for summary
judgment in the form of the handwritten record ("Record") of the meeting of the Board of the
Local Improvement District No. 1101.
The Record, which was obtained by Appellant Kim Blough via public records request to
the Board of County Commissioners, is dated December 22, 2014- the date of the mediation of
this matter- states as follows:
"Executive Session/Mediation (Sage Acres)
Dave Case, Rick Yzaguirre, Jim Tibbs, Ted Argyle
Meeting held at the offices of Hawley/Troxell
Settlement Negotiations
At 5: 10, DC brought the Board out off [sic] Executive Session to take action on a final
settlement offer.
RY moved to accept the settlement offer presented by Judge McKee during mediation.
JT seconded.
RY, also JT and DC ... The motion carried unanimously."
A true and correct copy of the Record, together with the email exchanges between Mr.
Blough and Ms. Morris, the Ada County employee who provided the Record to Blough, is
attached below.
Appellants contend, and will argue at the hearing on this matter, that the Record is
conclusive evidence that the terms of settlement were clear and were accepted by both the
Appellants and the Board, which took final, unanimous action on the matter following executive
session. There was thus a clear "meeting of the minds" as to the essential terms of the "final
settlement offer presented by Judge McKee during mediation," and the Appellants' motion for
summary judgment must be granted.

SUPPLEMENTAL EVIDENCE ISO APPELIANTS'
MOTION FOR SUMMARY JUOOMENT
-2-

000486

To: ,Ada Cou~ty Courthouse

Page3of10

-

2015-03-02 09:57:28 (GMT)

e

12083921607 From: AndrewT. Schoppe

Further, where the evidence in question was prepared by, maintained by, and obtained
directly from the Respondent itself, Respondent can claim no undue prejudice or surprise from
its use in support of the Appellants' motion for summary judgment.
Respectfully submitted,
Respectfully submitted,
DATE: March 2, 2015

THE LAW OFFICE OF
ANDREW T. SCHOPPE, PLLC

By:

ANDREW T. SCHOPPE
Attorney for Appellants

SUPPLEMENTAL EVIDENCE ISO APPELIANTS'
MOTION FOR SUMMARY ruDGMENT
-3-
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DECLARATION OF KIM BLOUGH
I, Kim Blough, have personal knowledge of the matters set forth herein, except where
clearly identified to be upon information and belief in order to contnlmte to the Court's
clearest possible understanding of the matters at issue in these proceedings. I could and would

testify to their truthfulness in court and under penalty of perjury under the laws of the State of
Idaho.
1.

I am one· of the Appellants in the pending appeal of assessments.

2.

On February 14 and 18, 2015, I sent emails to the Ada County Commissioners

("BOCC") in which I requested public records concerning the meeting held by Commissioners

Case, Yzaguirre, and Tibbs at the conclusion of mediation on December 22, 2014.
3.

On Wednesday, February 18, 2015, Ms. Judy Morris, the Office Manager for the

BOCC, responded as follows:
"Good morning, Mr. Blough. Thank you for providing the meeting date. This was not
and LID Open Business Meeting, but an Executive Session/Mediation pursuant to Idaho
Code 67-2345 (t). The meeting is posted on the Daily Agenda dated December 22,

2014. I'm attaching the minutes for the Open Session portion of the meeting in which
the Board made a decision. There is no recording."
4.

A true and correct copy of my email exchange with Ms. Morris, as well as the

attachment she sent, is attached hereto as Exhibit "A."
II
II
II

II

If
DECLAR.A..TION OF KIM BLOUGH
1
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I hereby affirm under penalty of perjury under the laws of the State of Idaho, and in a

manner intended to be consistent with Idaho Code 9-1406 and with Idaho Rule of Civil
Procedure 7(d), 1 that the foregoing statements are true and correct. I could and would testify
to their truthfulness in court if requested to do so.

DATE: February

;LI, 2015

BY:

J-> ~ //

~GH(}~

1 I.R.C.P. 7(d) states: "~1henever these rules require or pem1it a written statement to be made under oath or
affinnation, such statement may be made as provided in Idaho Code Section 9-1406. An affidavit includes a v,1ritten
certification or declaration made as provided in Idaho Code section 9-1406."

DECLARATIOK OF KIM BLOCGH
2
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Kim Blough
From:
To:

Kim Blough (smokyyaro@qwestoffice.net]
Thursday, February 19, 2015 1-1:11 AM
'Judy Morris'

Subject:

RE: Agenda item: LID 1101 Public Communication

Sent

Dear Judy,
Handwritten minutes!
They are so short I can see why vou might not remember them, but I see the name "J Morris" on this
document. Are you 6 J Morris" and did you actually write this document?
Are there two BOCC employees with the last name Morris?
Pleas advise.
Thank you
Kim Blough
•.-..--... . , . _ , . . , _ ··• '"" -••-•U••-·••k•m•~•-"•''• • 1 · - -•••-••••••1• .... -.,,._~ ••-.•~,N,, • • - ••··•·· •• ••••"""

•• •

•••••••

,,,,..., \ol

- · · · -~·••-.._,,,,.,. •••••

,,. .,,•, •,,,..... , .. , , ...

•••

. 1,., . . . . .

~••••••••n ••••-•

~~.

··-•••"••-•on•••~•, •

• •••._

From: Judy Morris [malfto:tamonis~adaweb.net]
Sent: Wednesday, February 18, 2015 11:41 AM
To: Kim Blough
Subject: RE: Agenda item: UD 1101 Public Communication

Good morning, ;\Ir. Blough. Th,mk you for providin~ the meeting date. This was not .md UD ()pen Business
Mc~ting, hul au l·~xcc:miyc Session/Mediation pur!ilnanl to Idaho Cock• 67-23,1,5 (0. The meeting i-; posted on 1.lic
Daily Ag<.'nda dated December 22, 20 l :(,, I'm atmching the minutes for the Open Session porlion l11c mcclin.l{
in which I.ht~ Board made a dc<:i~ion. Th1.~rc 1:\ no recording.

or

Judy \.forris

( )ffi.rc M anag.;,•r

From: KimBlough[mailto:smokyyaro@gwestoffice,net]

sent: Wednesday, February 18, 2015 9:40 AM
To: Judy Morris
Subject: RE: Agenda item: LID 1101 Public Communication
Dear Judy,
Please clarify. Does your use of the word "record" mean you have no actual "knowledge" of this meeting, or
does the official "record» of all BOCC meetings devoid of any mention of such a meeting entirely?
All BOCC members, Ted, Vicky and a third person were present at Hawley Troxell for over eight hours on
December 22, 2014. How could such a long meeting not have a record? The BOCC met as the LID Board and made
certain decisions.
Are there any minutes or clerks record of the results of this meeting? If not why not?
Please advise.

Thank you
Kim Blough

From: Judy Morris [mailto:jamorris@adaweb.net]
sent: Tuesday, February 17, 2015 10~05 AM
1

----------- ... ---·--·

·-·-------..

-···--·"'
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Kim Blough
Judy Morris uamorris@adaweb.net]

From:
Sent:
Subject:

Wednesday, February 16. 2015 11:41 AM
Kim Blough
RE: Agenda item: LID 1101 Public Communication

Attachments:

12-22-14 Exec Sess-Mediation.pdf

To:

Good morning, Mr. Blough. Thank. you fr,r providing ihc meeting- dale. This ,•va~ not and LID Op<.:n Business
\k<.'lin.~. bul an Ei.ccutive Ses&ion!Mt'cliatiou pursuam lo Idaho Code G7-2~·H5 {!). The mn:liug- is posted 011 the
Daily 1~cnda elated December 22, 201,:L. I'm attaching the minutes for the Open Sc.ssion portion of the mcding
in which the Board made a decision. There is no recording.
Judy l\foni s

Ofli<:c Manager

From: Kim Blough (mailto:smokyyaro@gwestoffice.netJ
Sent: Wednesday, February 18, 2015 9:40 AM
To: Judy Morris
Subject: RE: Agenda item: LID 1101 Public Communication
Dear Judy,
Please clarify. Does your use of the word "record" mean you have no actual "knowledge" of this meeting, or
does the official "record'' of all BOCC meetings devoid of any mention of such a meeting entirely?
All BOCC members, Ted, Vicky and a third person were present at Hawley Troxell for over eight hours on
December 22, 2014. How could such a long meeting not have a record? The BOCC met as the LID Board and made

certain decisions.
Are there any minutes or clerks record of the results of this meeting? If not why not?
Please advise.

Thank you
Kim Blough

From: JudyMorris[mailto:jamorris@adaweb.netJ

Sent: Tuesday, February 17, 2015 10:05 AM
To: smokyyaro@gwestoffice.net
SUbject: RE: Agenda item: UD 1101 Public Communication

Good morning, :\fr. Blough. J do not have

,1

re('ord or a meeting al Hawley TmxcU.

From: Kim Blough [mallto:smokyyaro@awestoffice.net]

.

Sent: Saturday, February 14, 2015 4:46 PM

To:BOCC
Subject: RE: Agenda item: LIO 1101 Publ!c Communication
Dear Judy,

1

- - - - - - - - --·--·-··

. ·--··-·-·-·

""
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r have been waiting patiently for the agenda and audio recording of the BACC LID 1101 meeting which was held
off-sight at the offices of Hawley Troxell eta I to be published on the "agenda" portion of the Commissioner's official
website.
According to your most recent email, such meetings are "open to the public'' which should mean that any
results of such a meeting should now have been posted at least a month ago.
If need be, I will submit a proper PIR for these items, but in my opinion such a formal request is not necessary in
this instance.
·
Please advise.
Sincerely yours,
Kim Blough

Fn,m: Judy Morris [mailto:jamorris@adaweb.net] On Behalf Of BOCC
Sent: Friday, February 13, 2015 9:42 AM
To: Kim Blough
SUbject: RE: Agenda item: LID 1101 Public Communication

\fr. Blough:

Thank you for your email. All LID meetings arc oJK\Il to the. public mt<l are posted fivt.• days ,Jtcad of anr
,;chc.1dulecl mcdjng. You are wckomc to aUcnd any mcclin.s;. Although there ,uc no mcc.~lings scheduled for the
nc:ar future, we cncoura.f:.>"C you to check our wcbsit<.~ 1x-ri(xfa:alJy lo sec jf a ml·cting ha:; bt:cn posted.
Judy Monis
Onie~ J\fana~.-.:~r

From: Kim Blough [mailto:smokyyaro@gwestoffice.net]
Sent: Thursday, February 12, 2015 5:50 PM
To: BOCC
Subject: ·Agenda item: UD 1101 Public Communication

Greetings,
Would you please add this agenda Item for (1) The neKt statutorily available meeting date for the Board of Ada
county Commissioners, (2) each available meeting date which follows the next available meeting date after the date of
this request, inclusive of all available meetings, but no later than March 12, 2015.
Item: Public communication
For: SACC seated as the BACC /LID Board #1101
Thank you,
Sincerely
Kim Blough

President
Marklm Investments LLC
(208) 466-0004
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CERTIFICATE OF SERVICE
I, the undersigned, certify that on the 2nd day of March 2015, I caused a true and correct copy
of the following documents to be served upon the parties identified below as follows:
Document(s) served:

SUPPLEMENTAL EVIDENCE IN SUPPORT OF APPELLANTS' MOTION FOR
SUMMARY JUDGMENT
Parties served:

Counsel for Respondents

Lynnette M. Davis, Attorney at Law
Hawley Troxell
877 Main Street,
Ste. 1000
Boise, ID 83702
jscott@hawleytroxell .com
F: 208.954.5262

Filed with/Notice to:

Court

Ada County Courthouse
200 W Front St
Boise, ID

Fax: 208.287.6919

Manner of service:
X

Signed:

Facsimile

---~--

_ __.;..._ U.S. mail

- - Electronic service and/or ECF

ANDREW T. SCHOPPE

_ _ Hand--delivery

- - Personal service
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MARO 3 2015
CHRISTOPHER D. RICH, Clerk
By SANTIAGO BARRIOS
DEPUTY

Lynnette M. Davis, ISB No. 5263
Dane A. Bolinger, ISB No. 9104
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: 208.344.6000
Facsimile: 208.954.5213
Email: ldavis@hawleytroxell.com
dbolinger@hawleytroxell.com
Attorneys for Respondents
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
JEANETTE HOFFMAN, DON THOMAS,
)
MARI THOMAS, BRIAN NELSON, LOUISE )
LUSTER, LYNDA SNODGRASS, LANCE
)
HALE, MONIQUE HALE, ROXANNE METZ,)
AL THORNTON, TONI THORNTON, BLAIR )
HAGERMAN, LISA BERRY, DARRIN
)
HENDRICKS, KATHLEEN (RAPLEY)
)
HENDRICKS, LAURA ELLIOTT, LESLIE
)
CURFMAN, MIKE ZEHNER, JOSE
)
FRANCA, KAREN CROSBY, CHUCK
)
BOYER, and KIM BLOUGH,
)
)
Appellants,
)
)
vs.
)
)
THE BOARD OF THE LOCAL
)
IMPROVEMENT DISTRICT NO. 1101, an
)
Idaho Local Improvement District; BOARD OF )
ADA COUNTY COMMISSIONERS,
)
)
Respondents.
)

Case No. CV OC 1316705
RESPONDENTS' OPPOSITION TO
APPELLANTS' MOTION FOR
SUMMARY JUDGMENT AND
ENFORCEMENT OF SETTLEMENT
AGREEMENT

_______________.)
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Respondents Board of the Local Improvement District No. 1101 and Board of Ada
County Commissioners (collectively "Respondents") respectfully submit this Opposition to
Appellants' Motion for Summary Judgment and for Enforcement of Settlement Agreement
("Appellants' Motion"). As explained in detail below, the facts and applicable law indicate that,
contrary to Appellants' assertion, the Parties did not enter an enforceable settlement agreement.
Arguing in the alternative, at minimum, legitimate factual disputes require denial of Appellants'
Motion.

I.

RESPONDENTS' STATEMENT OF ADDITIONAL RELEVANT FACTS

Respondents introduce the following relevant facts that are either substantively missing
or inaccurately recited in Appellants' Motion. However, first, a brief discussion of facts upon
which the Parties agree is warranted. Respondents agree that the Parties submitted to mediation
before the Honorable Judge D. Duff McKee on December 22, 2014. The Parties also appear to
agree that at the end of the mediation, Judge McKee requested that the Parties sign an untitled,
hand-written document, with some of the terms of a potential settlement agreement.

(See

Declaration of L. Davis, at Ex. A, "the Mediation Terms Sheet")
However, the Parties disagree that: a) all materials terms were included on the Mediation
Terms Sheet; b) whether a full release of all claims was a material term of a potential settlement;
c) whether the Parties intended to settle the case based on additional terms beyond just those
recited in the Mediation Terms Sheet; d) whether the Parties intended to later draft and negotiate
additional documentation containing other material terms of a potential settlement (including a
release); and e) whether there was ever a "meeting of the minds" as to all material terms of a
settlement agreement.
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For instance, numerous facts indicate that, as far as the Respondents are concerned, the
Appellants' agreement to execute a broad and inclusive release of all claims was a material term
to a settlement agreement.

(See Affidavit of Ted Argyle at <J[ 7.)

Indeed, contrary to the

implications of Appellants' Motion, Appellants' Notice of Appeal from Assessments contains
broad allegations and claims expressly relating to the conduct of the "LID, Ada County, Eagle
Water Company, [and] other parties involved in the construction and/or in the operation, now or
in the future, of the water system which is the focal point of the LID." (See e.g. Notice of
Appeal from Assessments at <J[ 35(i).)
Accordingly, it should be of no surprise that the Respondents considered the Appellants'
release of such claims to be a necessary and material term to any potential settlement agreement.
(See Argyle Aff. at <J[ 5.)

In fact, the Respondents believed that the substantive terms of a

potential settlement, as conveyed by Judge McKee, by the end of the mediation were as follows:
a) Respondents would agree to forgo their claim against the Appellants for litigation costs and
attorneys' fees; b) Appellants would pay all outstanding amounts due under Ada County
Ordinance No. 809, within a specified time period; c) the Appellants would execute a full release
of all claims in any way related to the allegations or claims made in their Notice of Appeal from
Assessments, releasing the Respondents, including a release of all claims that could be brought
against them for the acts of their agents; and d) the Parties would stipulate to dismiss Appellants'
Notice of Appeal from Assessments with prejudice, with the Parties paying their respective fees
and costs. (See Argyle Aff. at <J[ 6.) It was only pursuant to these terms that the Respondents
would agree to settle the case, and the Respondents understood from Judge McKee that
Appellants were amenable to these terms. (Id. at <J[ 7.) Moreover, Respondents considered each
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of these terms material to a settlement agreement and that all of them were essential for a full and
final settlement agreement to be reached. (Id. at <JI 8.)
The fact that the Parties negotiated and exchanged several drafts of an "Unconditional
Settlement Agreement" over the period of several weeks after the mediation belies the position
that Appellants now take that there was an enforceable settlement agreement entered on
December 22, 2014. On December 29, 2014, Respondents' counsel sent Appellants' counsel an
e-mail with the subject line, "Proposed Settlement Agreement." (See Davis Deel. at Ex. B.)
Attached to the e-mail was a pdf file of a "Proposed Settlement Agreement." (Id.) In the body
of the email, Respondents' counsel noted that the Respondents "have this [i.e. the proposed
settlement agreement] on the agenda for their meeting tomorrow morning [December 30, 2014]
at 10:00 a.m."

(Id.)

The attachment to the e-mail contained a draft settlement agreement

expressly captioned as an "Unconditional Settlement Agreement." (Id. at Ex. C.) On the same
day, December 29, 2014, Respondents' counsel sent a revised draft of the proposed settlement
agreement which attached a draft with a revised signature block for the Respondents. (Id. at Exs.
D, E.) Respondents' counsel requested that Appellants' counsel respond by 8 a.m. on December
30, 2014. (See id. at Ex. D.)
On the morning of December 30, 2014, Appellants' counsel responded and noted that he
would not be able to "meet that timeframe," but that he would "try to get this [i.e., an approved
and executed settlement agreement] back to you by tomorrow[.]" (Id. at Ex. F.) That same day,
Respondents' counsel responded and asked, "I realize that you will want to talk with your
clients, but is there anything that you are concerned about in the agreement?" (Id. at Ex. G.)
Shortly thereafter, Appellants' counsel responded, stating "I've only just barely looked at it
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myself, so I can't say one way or the other, sorry." (Id. at Ex. H.) Of course, Appellants'
counsel's final e-mail begs the question: if the Mediation Terms Sheet was a full and final
settlement agreement (as the Appellants now contend), why would it be necessary for the
Appellants' counsel to review and approve the proposed settlement agreement? In other words,
why didn't Appellants' counsel assert then and there that the Mediation Terms Sheet was a
binding settlement contract and that the "Proposed Settlement Agreement" was merely
superfluous?
Regardless, on January 5, 2015, Appellants' counsel responded with an e-mail to
Respondents' counsel entitled, "Sage Acres - Review of Draft Settlement Agreement," attaching
a 'red-lined' draft of the Proposed Settlement Agreement, and which stated in the body of theemail as follows:
Good afternoon Lynnette:
I've now heard back from my clients, and I've interlineated our
proposed changes in the attached pdf.
To briefly summarize, there is a dispute as to whether the Sage
Acres HOA Board was properly constituted to take any action at
any relevant time, and there remain issues as to whether the
petition procedures were followed at the time, so I think it's best to
simply start with the fact that the LID was formed, period.
Further, my clients want it made very clear that the settlement
releases no potential claims against Eagle Water Company, Moore
Smith Buxton & Turcke, and/or the Sage Acres HOA, none of
which are parties here, but some of which might claim to have
been agents, representatives, etc.
With my changes made, I will obtain all signatures, although this
will not be possible before the end of this week.
Please let me know if you have any questions in response to this,
thank you.
RESPONDENTS' OPPOSITION TO APPELLANTS' MOTION FOR
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(See Davis Deel. at Ex. I, 1/5/15 e-mail from Schoppe; Ex. J, Schoppe's Revisions to Proposed

Settlement Agreement.)

Respondents' reviewed the Appellants' proposed changes to the

settlement agreement, and agreed with some of them, but did not agree to others (including
Appellants' revisions to the scope of the Release language). (See Davis Deel. at Ex. K, 1/9/15
email from Davis to Schoppe.)
The Respondents further dispute that the handwritten meeting minutes from December
22, 2014 are "conclusive evidence that the terms of settlement were clear and were accepted by
both the Appellants and [the Respondents], which took final, unanimous action on the matter
following executive session," as the Appellants contend in their untimely-filed "Supplemental
Evidence in Support of Appellants' Motion for Summary Judgment." That document reads, in
relevant part, that the Respondents "accept[ed] the settlement offer presented by Judge McKee
during mediation[.]" (Id.) (emphasis added). By that, the Respondents meant that they were

accepting settlement of the matter pursuant to the terms they had discussed with Judge McKee,
including, as they understood it, that the Appellants would negotiate and execute a release of all
claims against Respondents and their related entities and agents. (See Argyle Aff. at 'J[ 13.) The
meeting minutes do not represent an acceptance of Judge McKee's Mediation Terms Sheet as a
final and enforceable settlement agreement containing all necessary and material terms of a
potential settlement. (See id.)
On January 13, 2015, Appellants filed a "Notice of Settlement" and a so-called "Motion
to Dismiss" pursuant to settlement. As this Court is aware, in that motion, Appellants took the
position (for the first time) that the Mediation Terms Sheet was a binding settlement agreement.
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(See Appellants' Memorandum in Support of a Motion to Dismiss). On a hearing on that

Motion, this Court held that such a motion, regardless of what it is captioned, actually seeks to
enforce a settlement agreement, and thus must be treated as a Motion for Summary Judgment.
Appellants subsequently refiled this pending Motion.
II.

RESPONDENTS' OBJECTIONS & DISPUTES AS TO APPELLANTS'
"STATEMENT OF FACTS"

A number of "fact statements" recited in Appellants' "Statement of Facts" in their
Memorandum of Law filed in support of their Motion ("Appellants' Memorandum") also require
a response. First, there are numerous improper conclusions of law and fact in Appellants'
Memorandum that Respondents dispute. Respondents dispute that the case was "settled on
December 22, 2014." Respondents further dispute that, "[t]he facts and terms of settlement are
reflected in the December 22, 2014 Memorandum of Settlement [that] is attached to the
Appellants' Notice of Settlementl." (See Appellants' Memorandum at p. 2.)
Additionally, Respondents dispute that Appellants' so-called "Authorization" (attached to
their memorandum as Exhibit B) "was reviewed and approved by" Respondents' counsel. (See
Appellants' Memorandum at p. 4.) While a copy of the so-called Authorization was sent to
Respondents' counsel, Respondents' counsel never "reviewed" or "approved" that document.
(See Davis Deel. at

'I _.) Rather, Respondents' Counsel merely stated that there was no

objection to the form. (See id.)

As noted in prior briefing, Appellants filed their so-called "Notice of Settlement" on January 14, 2015.
Respondents' counsel did not receive a copy of that document until nearly two weeks later.
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Respondents also dispute, as unsupported by record evidence or other citation, the
assertion in Appellants' Memorandum that:
[T]he mediation representatives and their attorney were granted the
authority to settle only the matters pending on this appeal from
assessments. They did not have any authority to settle any claims
which the other Appellants may have against the LID, Ada County,
Eagle Water Company, or other parties involved in the
construction and/or in the operation, now or in the future, of the
water system which is the focal point of the LID.
(Appellants' Memorandum at p. 4.) Even if Appellants' intended to rely on their so-called
"Authorization" to support these assertions, the language in the Authorization itself contradicts
this assertion and indicates a much broader agency relationship. (See Appellants' Memorandum
at Ex. B (granting authority over "my claims pending in the appeal . . . with full and final
settlement authority over all of my claims herein"; over "the limitation or termination of my
interests as a party to these proceedings"; over "my interest to the property I own in the Sage
Acres subdivision")).

Moreover, Appellants' counsel's correspondence indicates a broader

agency arrangement as to the so-called Authorization. (See Davis Deel. at Ex. L, (e-mail from
Appellants' counsel indicating purpose of Authorization was "to select two or three of [the
Appellants] as fully-authorized, decision-making representatives for purposes of mediation.")).

III.
A.

ARGUMENT

Fact Questions Exist Regarding What Terms Were to be Included in Any
Settlement and Whether the Parties Intended the Mediation Terms Sheet to Serve
as a Binding Contract.
Idaho law on the enforceability of settlement agreements is well-established: settlement

agreements must comply with the same requirements of an enforceable contract. See Lawrence
v. Hutchinson, 146 Idaho 892, 898, 204 P.3d 532 (Ct. App. 2009).

"Formation of a valid
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contract requires that there be a meeting of the minds as evidenced by a manifestation of mutual
intent to contract." Id. (citing P.O. Ventures, Inc. v. Loucks Family Irrevocable Trust, 144 Idaho
233, 238, 159 P.3d 870 (2007)). Moreover, the contract must be complete, definite, and certain
in all of its material terms. Id. (citations omitted).
Under Idaho precedent, a release is typically a "material term" to a settlement agreement,
and an inability to agree on a release reflects factual disputes as to whether there was a sufficient
"meeting of the minds" to have an enforceable agreement. See e.g. Lawrence, 144 Idaho at 900
(trial court properly denied enforcing settlement agreement where parties contemplated a formal
release but those terms were never resolved); Kaiser v. Trace, Inc., No. 1:13-CV-00010-EJL,
2014 WL 1745419, at *3 (D. Idaho May 1, 2014) (citing Lawrence and denying motion to
enforce purported settlement agreement because the parties were unable to finalize a release); see
also Bontigao v. Villanova University, 786 F. Supp. 513, 515 (E.D. Pa. 1992) (release was an

"essential term" of settlement agreement and as parties were unable to agree on a release, motion
to enforce settlement agreement was denied).
Lawrence is particularly relevant here and should control this Court's decision.2 There,

the plaintiff, a disgruntled client, sued his former lawyers, including defendant Hutchinson, for
malpractice and alleging that Hutchinson failed to name the proper defendant in an underlying
personal injury case. 146 Idaho at 895. Hutchinson's attorney negotiated with the plaintiffs

2

Indeed, Appellants' also acknowledge the controlling precedent of Lawrence by citing it without distinction in
their brief. See Appellants' Motion at pp. 9-10.
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attorney to settle the malpractice case. Id. The parties discussed a "standard release" as part of
the settlement, and subsequently agreed to settle the malpractice claim for $37,500. Id.
Later, Hutchinson learned that the plaintiff had assigned his claim to a medical provider,
possibly exposing Hutchinson to additional liability. Id. at 896. The parties were unable to
agree on the language and scope of a release, and more specifically whether the release would
include confidentiality and indemnity provisions. Id. at 895-896. The parties exchanged draft
settlement agreements, including various revisions and comments regarding the language and
scope of the release. Id. at 899. However, the parties were ultimately unable to agree, and the
negotiations broke down. Id. at 896-897. The plaintiff then brought a motion for summary
judgment seeking to enforce the purported settlement agreement. Id. Hutchinson brought a
cross-motion for summary judgment seeking a ruling that there was no enforceable settlement
agreement. Id.
The trial court agreed with Hutchinson and ruled that there was no enforceable settlement
agreement. Id. at 897. Specifically, the trial court held that the release, including whether there
was agreement on the confidentiality and indemnity provisions, was a material term to the
settlement agreement, and as those issues were not agreed upon, there was no binding settlement
agreement. Id. The Court granted Hutchinson's motion for summary judgment and dismissed
plaintiffs action seeking enforcement of the purported settlement agreement. Id. The plaintiff
appealed. Id.
The Court of Appeals agreed with the trial court and held that the release was a material
term to any settlement agreement. The Court reasoned that the parties' inability to agree on the
scope, language, and provisions of the release meant that no enforceable settlement agreement
RESPONDENTS' OPPOSITION TO APPELLANTS' MOTION FOR
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existed. Id. at 898-900. The Court ruled that to be enforceable under Idaho law, a settlement
agreement must contain all essential and material terms. Id. at 898.

As evidence that the

plaintiff was aware that the release was a material term of the agreement, the Court relied on the
fact that the plaintiff only moved to enforce the purported settlement agreement after he was
faced with a pending motion for summary judgment, and that the plaintiff had participated in
extensive exchanges of draft language and commentary regarding the scope of the release. Id.
This evidence indicated that neither party had conducted themselves as if there had been a
"meeting of the minds" on the material terms of settlement. Id.
The Court also rejected the plaintiffs reliance on Suitts v. First Sec. Bank of Idaho, N.A.,
125 Idaho 27, 867 P.2d 260 (Ct. App. 1993) and Kohring v. Robertson, 137 Idaho 94, 44 P.3d
1149 (2002). In Suitts, the dispute over the language of the settlement agreement was not over a
material term, such as a release, but rather over the legal consequences of the settlement
agreement. See Lawrence, 125 Idaho at 899. In Kohring, unlike the facts at issue, all terms had
been presented in a telephone conversation, and both parties agreed on the record before the
court that there was no dispute over the terms. See Lawrence, 125 Idaho at 899. Accordingly,
the Lawrence Court declined to follow those cases as distinguishable from a case where there
was a dispute over the scope and terms of a release. Id.
Here, like in Lawrence, there was no meeting of the minds as to the scope and terms of a
settlement agreement because there is a factual dispute as to whether a release was a material
term. As discussed above, the Respondents considered the Appellants' release of all claims to be
a necessary and material term to any potential settlement agreement. (See Argyle Aff. at 18.)
This is not at all surprising, given that the Appellants included factual allegations in their appeal
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regarding the alleged "unworkmanlike" manner of the construction of the water system and
alleged damage to the Appellants' real property. (See Argyle Aff. at

<JI

5.) Regardless, the

Respondents believed that the substantive terms of a potential settlement, as conveyed by Judge
McKee, included an agreement from the Appellants to execute a full release of all claims in any
way related to the allegations or claims made in their Notice of Appeal, releasing the
Respondents, including a release of all claims that could be brought against them for the acts of
their agents. (See Argyle Aff. at <JI 6.) It was only pursuant to the terms as presented by Judge
McKee that the Respondents would agree to settle the case.

(See Id. at

<J[

8.) Moreover,

Respondents considered each of the terms, including the release, to be material to a settlement
agreement and that all of them were necessary for a full and final settlement agreement to be
reached. (Id. at <J[<JI 7-8.)
Also like in Lawrence, the fact that both parties engaged in extensive negotiations over
the language and scope of the release in the settlement agreement indicates that there was never a
meeting of the minds on a settlement agreement. See Lawrence, 125 Idaho at 899. At no point
prior to their so-called "Motion to Dismiss" did the Appellants conduct themselves as though the
Mediation Terms Sheet represented a full and final settlement agreement. Id. at 899. Instead,
the Appellants exchanged drafts of a settlement agreement and negotiated regarding the scope
and language of the release. Compare Davis Deel. at Exs. I, J; with Lawrence, 125 Idaho at 900.
Indeed, the Appellants only treated the Mediation Terms Sheet as if it were an enforceable
settlement agreement after the Respondents insisted on moving forward with their summary
judgment motion. See Lawrence, 125 Idaho at 900. Thus, just as in Lawrence, because of the
parties' inability to agree on the scope and language of a release, there was no "meeting of the
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minds" on a material term of the agreement, and the Mediation Terms Sheet is an unenforceable
settlement agreement. See id.

B.

The Cases Cited by the Appellants Are Distinguishable.
Many of the cases cited by the Appellants are distinguishable or otherwise inapposite.

For instance, Kohring v. Robertson, 137 Idaho 94, 44 P.3d 1149 (2002) is distinguishable here
for the same reason it was distinguishable in Lawrence v. Hutchinson, 146 Idaho 892, 899 (Ct.
App. 2009). In Kohring, both parties had agreed on the record before the court that there was no
dispute over the terms of the settlement agreement.

See Lawrence, 125 Idaho at 899.

Accordingly, the Lawrence Court declined to follow that case as distinguishable from a case
where there was a dispute over the inclusion, scope, and terms of a release. Id.
Appellants also cite a number of cases and authority (many of them with incorrect or
missing citations) regarding broad and rather unremarkable principles of contract law. For
example, Appellants at page 9 of their brief quote at length from Von Jones v. Chapungu Safaris,
No. 1:11-CV-00027-BLW, 2013 WL 5876280, at *3 (D. Idaho Oct. 31, 2013) but fail to actually
cite that case. Von Jones is inaccurately quoted and is distinguishable because in that case the
Court denied the motion for summary judgment and found that there were fact questions
regarding the terms of an alleged contract that precluded summary judgment. Id. at * 10-* 11.

Shields & Co. v. Green, 100 Idaho 879, 606 P.2d 983 (1980) is also distinguishable
because the case did not involve a settlement agreement. Moreover, in that case, the Court
reversed entry of a directed verdict and found that factual disputes regarding the formation and
terms of a contract should have been submitted to the jury. Id. at 883. Thus, the case stands for
the principle that factual disputes over contractual intent or whether there has been a "meeting of
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the minds" must be submitted to a jury (i.e., the case supports Respondents' position in this
matter). Similarly, in Vanderford Co. Inc. v. Knudson, 150 Idaho 664 (2011), the Court held that
factual disputes about the formation of a settlement agreement precluded summary judgment,
and that case thus also supports Respondents in this matter.
In sum, the cases and authority cited by Appellants support the principle that where there

are substantial factual disputes over the scope and terms of a settlement agreement, summary
judgment is inappropriate, the exact position that Respondents take on this issue.

C.

The Fact that The Parties Signed the Mediation Terms Sheet is Not Dispositive; The
Mediation Terms Sheet Does Not Contain an Integration Clause, and the Parties
Clearly Dispute Whether The Mediation Terms Sheet was Intended to be an
"Integrated Document."
Appellants imply that the fact that the parties signed the Mediation Terms Sheet should

be dispositive as to limiting the existence of additional terms or conditions not discussed on the
face of the document.

It is not.

Under Idaho law, in the absence of an "integration" (or

"merger") clause or an express finding that the parties intended total integration, extrinsic (a.k.a.
"parole") evidence of additional contract terms is admissible.

See e.g. Valley Bank v.

Christensen, 119 Idaho 496, 498, 808 P.2d 415, 417 (1991) ("The mere existence of a written

document, however, does not establish integration."); Steel Farms, Inc. v. Croft & Reed, Inc.,
154 Idaho 259,230,297 P.3d 222 (2011) (citing Valley Bank). Here, the Mediation Terms Sheet
does not contain an integration or merger clause. Moreover, the document itself indicates that
the Appellants were to have "30 days from date of close on this agreement" to make required
payments. (See Davis Deel. at Ex. A) (emphasis added). In other words, at minimum, on the
face of the document there is a question as to whether the parties intended integration. Of
course, as discussed in detail above, there are huge factual disputes regarding whether the parties
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intended additional terms (such as the inclusion of a release) as part of their eventual settlement
agreement. For all these reasons, the Mediation Terms Sheet is not a fully integrated document
and the fact that all parties signed the document is a red-herring as to its enforceability.

D.

Appellants Appear to Fundamentally Misunderstand the Principle of Negotiating a
Release and that Releasors Routinely Require a Release of All Existing and Future
or Potential Claims and/or a Release of all "Agents" or "Related Entities."
Appellants make much of the Respondents' demand that any settlement agreement

include a release of all potential and future claims (including those against Respondents' agents
or related entities). According to Appellants, releases should govern only the narrow claims
specifically identified in the pleadings.

Appellants'

view

reveals

a

fundamental

misunderstanding of how lawsuits and claims are typically settled and ignores that it is commonpractice to settle potential or future claims and/or claims against agents or related entities.
To demonstrate this principle, assume an employee sues his employer for work-related
injuries. Assume further that the employer terminates the employee for legitimate business
reasons having nothing to do with the workers' compensation lawsuit. Both parties then wish to
settle the workers' compensation case, but the employer cannot reasonably risk that the
employee will later sue for "wrongful termination" or some other legal theory related to the same
set of facts. The employer must then negotiate a release of all future and potential claims to
adequately protect itself. This is a common practice in the law. See e.g. Robert Comstock, LLC

v. KeybankNat. Ass'n, 142 Idaho 568,572, 130 P.3d 1106, 1110 (2006).
Under Appellants' reading, in any litigation, only the asserted claims can ever be
released. Thus, applying Appellants' theory to the hypothetical above, an employer must settle
the workers' compensation case and then hope and pray that it is not later sued on a wrongful
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termination claim related to the same incident.

That is not the law in Idaho, and to hold

otherwise would place a huge burden on Idaho litigants and the Idaho courts. See Comstock, 142
Idaho at 572 (supporting the enforceability of broad releases, including releases of potential and
future claims).
A similar reasoning supports why releasors often settle on behalf of their agents or related
entities. Assume the employer in the hypothetical above has an indemnity agreement with a
third-party responsible for causing the employee's work-related injury. What good does it do to
settle the employee's worker's compensation claim if the employee may then later sue the thirdparty?

That third-party would then simply sue the employer pursuant to the indemnity

agreement, and the employer is then <J,t risk of paying for the same lawsuit twice. Again, it is
common practice to release such claims, and Appellants' view to the contrary is inconsistent
with Idaho law and common litigation practice.

E.

A Lack of Agency Authority Creates Questions of Fact Requiring Denial of
Summary Judgment.
Appellants argue that those Appellants who attended the mediation in this case had only

so much authority to settle "the claims pending appeal, which - once again - are limited to the
appeal against assessments." (See Appellants' Motion at p. 12.) There appears to be a factual
dispute on this issue, as the language in the Authorization itself contradicts this assertion and
indicates a much broader agency relationship. (See Appellants' Memorandum at Ex. B). The socalled Authorization grants authority over "my claims pending in the appeal ... with full and
final settlement authority over all of my claims herein." (See id.) The Authorization also
broadly extended to "the limitation or termination of my interests as a party to these
proceedings" and over "my interest to the property I own in the Sage Acres subdivision." (Id.)
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Moreover, Appellants' counsel's correspondence indicates a broader agency arrangement as to
the so-called Authorization.

(See Davis Deel. at Ex. L, (e-mail from Appellants' counsel

indicating purpose of Authorization was "to select two or three of [the Appellants] as fullyauthorized, decision-making representatives for purposes of mediation.")).

Thus, at minimum, factual disputes exist as to the scope of the authority of those
Appellants who attended the mediation on behalf of all the Appellants. Thus, this Court cannot
rely on a disputed fact in deciding summary judgment.

IV.

CONCLUSION

For all of the above reasons, no enforceable settlement agreement exists, and the
Appellants' Motion should be denied. At minimum, factual disputes exist precluding summary
judgment and a trial of these facts and issues is necessary.
DATED THIS .1:i!::!)day of March, 2015.
HAWLEY TROXELL ENNIS & HAWLEY LLP

By---4+¥,f+*+vc-.~-+:-L.:!~~..-.---C-f:,,.c....,--~

Lynn
Dane . Bolinger, ISB No. 9104
Attorneys for Respondents
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Theodore E. Argyle, being first duly sworn upon oath, deposes and says:
1.

I am the Chief Civil Deputy Prosecutor for Ada County, Idaho. I make this

affidavit based upon my review of the files and records maintained by the Civil Division of the
Ada County Prosecutor's Office in the ordinary course of its business and/or my personal
knowledge of the facts set forth herein. I submit this affidavit in opposition to the Appellants'
Motion for Summary Judgment to Enforce Settlement Agreement.
2.

I participated in mediation of this matter on behalf of the Respondents on

December 22, 2014, before the Honorable Judge D. Duff McKee at the offices of Respondents'
counsel, Hawley Troxell Ennis & Hawley.
3.

The mediation began in the morning of December 22nd.

As is typical for

mediations, the Respondents and the Appellants were placed in separate conference rooms.
Judge McKee spent time in both conference rooms over the course of the day, relaying
messages, offers, and discussions of the factual and legal issues of the case.
4.

Respondents always believed that the Appellants' agreement to execute a broad

release of all existing, future, and potential claims against the Respondents (including a release
of all claims that could be brought against them for the acts of their agents) was an essential and
material term to a potential settlement.
5.

Respondents believed such a release was necessary because Appellants' Notice of

Appeal from Assessments contains allegations that are, at best, only tangentially related to the
challenge of the assessment, including allegations that the water system installed is somehow
substandard and will eventually result in performance problems. Moreover, the Appellants have
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alleged that the Respondents and/or Eagle Water Company caused property damage, including
alleged damage to landscaping and their lawns.
6.

The negotiations with Judge McKee proceeded throughout the day. Throughout

the course of the mediation, Respondents and their counsel communicated to Judge McKee that
they would only consider waiving the right to pursue their attorneys' fees and costs to buy their
peace in this matter. In other words, any settlement by which the Respondents would waive fees
and costs must necessarily include a release of all claims Appellants had against the
Respondents. By the end of the day, the Respondents believed that the substantive terms of a
potential settlement, as conveyed by Judge McKee, were as follows: a) Respondents would agree
to forgo their claim against the Appellants for litigation costs and attorneys' fees; b) Appellants
would pay all outstanding amounts due under Ada County Ordinance No. 809, within a specified
time period; c) the Appellants would execute a full release of all claims in any way related to the
allegations or claims made in their Notice of Appeal from Assessments, releasing the
Respondents, including a release of all claims that could be brought against them for the acts of
their agents; and d) the Parties would stipulate to dismiss Appellants' Notice of Appeal from
Assessments with prejudice, with the Parties paying their respective fees and costs.
7.

It was only pursuant to these terms that the Respondents would agree to settle the

case, and the Respondents understood from Judge McKee that Appellants were amenable to
these terms.
8.

Respondents considered each of these terms material to a settlement agreement

and that all of them were essential for a full and final settlement agreement to be reached.
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9.

By the end of the day, Judge McKee requested that the Parties sign an untitled,

hand-written document, with some of the terms of a potential settlement agreement ("the
Mediation Terms Sheet").
10.

The Respondents did not intend the Mediation Terms Sheet to serve as a final and

enforceable settlement agreement. Rather, the Respondents believed that they had reached an
agreement in principle to settle the matter with the Appellants pursuant to the terms discussed
above. The fact that the Mediation Terms Sheet does not contain all of the terms upon which
Respondents believed the case might be settled is evidence that further negotiations and
additional documentation would be necessary before an agreement was reached.
11.

Indeed, Respondents express! y discussed in Judge McKee's presence that

additional documents and negotiation would be necessary before agreement on a final settlement
of the matter. While Judge McKee was present in the Respondents' conference room, when
Respondents' counsel, Lynnette Davis and I discussed the need for a settlement agreement and
release and that I wanted Ms. Davis to draft a settlement agreement and release.
12.

The Respondents further dispute that the handwritten meeting minutes from

December 22, 2014 are "conclusive evidence that the terms of settlement were clear and were
accepted by both the Appellants and [the Respondents], which took final, unanimous action on
the matter following executive session," as the Appellants contend in their "Supplemental
Evidence in Support of Appellants' Motion for Summary Judgment." That document reads, in
relevant part, that the Respondents "accept[ed] the settlement offer presented by Judge McKee
during mediation[.]" (Id.) (emphasis added).
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By that the Respondents meant that they were accepting settlement of the matter

pursuant to the terms they had discussed with Judge McKee, including, as they understood it,
that the Appellants would negotiate and execute a release of all claims against Respondents,
including a release of all claims that could be brought against them for the acts of their agents.
The meeting minutes do not represent an acceptance of Judge McKee's Mediation Terms Sheet

as a final and enforceable settlement agreement containing all necessary and material terms of a
potential settlement
14.

I deny that the Respondents intended the Mediation Terms Sheet to serve as a

final and enforceable settlement agreement containing all necessary and material terms of a
potential settlement.
15.

I deny that there was a meeting of the minds as to a final and enforceable

settlement agreement with the Appellan
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•
I, Lynnette M. Davis, pursuant to I.R.C.P. 7(d) and 56, and LC.§ 9-1406, declare, under
penalty of perjury pursuant to the law of the State of Idaho that the following is true and correct:
1.

I am an attorney with the law firm of Hawley Troxell Ennis & Hawley LLP,

attorneys of record for the Respondents in the above-captioned case. I make this declaration
based upon review of the relevant documents and my personal knowledge of the facts set forth
herein, and I am competent to testify thereto. I submit this declaration in opposition to the
Appellants' Motion for Summary Judgment to Enforce Settlement Agreement.
2.

I participated in mediation of this matter as counsel for the Respondents on

December 22, 2014, before the Honorable Judge D. Duff McKee at my law firm's offices.
3.

By the end of the day on December 22nd, Judge McKee requested that the Parties

sign an untitled, hand-written document, with some of the terms of a potential settlement
agreement ("the Mediation Terms Sheet"). A true and correct copy of that document is attached
to this Declaration as Exhibit A.

At the conclusion of the mediation, I advised Andrew

Schoppe, counsel for Appellants, that (a) I would forward a proposed settlement agreement and
release as soon as possible; and (b) the Ada County Commissioners would put the approval of
the settlement agreement and release on the agenda of their December 30, 2014 meeting. At no
time did Mr. Schoppe state or indicate in any way that he did not believe a release was required
under the terms discussed by the parties or that the Mediation Term Sheet constituted the final
and enforceable settlement agreement.
4.

On December 24, 2014, I sent Ms. Schoppe an email advising that I was still

waiting for my client to review the proposed settlement agreement and confirming that the
Commissioners had put the approval of the settlement agreement on the agenda for the meeting

DECLARATION OF LYNNETTE M. DAVIS IN OPPOSITION TO APPELLANTS' MOTION
FOR SUMMARY JUDGMENT TO ENFORCE SETTLEMENT AGREEMENT- 2

000520

03304.0032.7289855.3

on December 30, 2014. (See Exhibit M.) In response, Mr. Schoppe sent me an email stating
"No problem, sounds good, and thank you." (See Exhibit N.) On December 29, 2014, I sent
Mr. Schoppe, an e-mail with the subject line, "Proposed Settlement Agreement." (See Exhibit
B.) Attached to the e-mail was a pdf file of a "Proposed Settlement Agreement." (/d.) In the

body of the email, I noted that the Respondents "have this [i.e. the proposed settlement
agreement] on the agenda for their meeting tomorrow morning [December 30, 2014] at 10:00
a.m." (Id.) The attachment to the e-mail contained a draft settlement agreement expressly
captioned as an "Unconditional Settlement Agreement." (See Exhibit C.)
5.

On the same day, December 29, 2014, I sent a revised draft of the proposed

settlement agreement which attached a draft with a revised signature block for the Respondents.
(See Exhibits D, E.) I requested that Mr. Schoppe respond by 8 a.m. on December 30, 2014.
(See Ex. D.)

6.

On the morning of December 30, 2014, Mr. Schoppe responded and noted that he

would not be able to "meet that timeframe," but that he would "try to get this [i.e., an approved
and executed settlement agreement] back to you by tomorrow[.]" (See Exhibit F.) That same
day, I responded and asked, "I realize that you will want to talk with your clients, but is there
anything that you are concerned about in the agreement?" (See Exhibit G.) Shortly thereafter,
Mr. Schoppe responded, stating "I've only just barely looked at it myself, so I can't say one way
or the other, sorry." (See Exhibit H.)
7.

On January 5, 2015, Mr. Schoppe responded with an e-mail to me entitled, "Sage

Acres - Review of Draft Settlement Agreement," attaching a 'red-lined' draft of the Proposed
Settlement Agreement, and which stated in the body of the e-mail as follows:
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...

..

Good afternoon Lynnette:
I've now heard back from my clients, and I've interlineated our
proposed changes in the attached pdf.
To briefly summarize, there is a dispute as to whether the Sage
Acres HOA Board was properly constituted to take any action at
any relevant time, and there remain issues as to whether the
petition procedures were followed at the time, so I think it's best to
simply start with the fact that the LID was formed, period.
Further, my clients want it made very clear that the settlement
releases no potential claims against Eagle Water Company, Moore
Smith Buxton & Turcke, and/or the Sage Acres HOA, none of
which are parties here, but some of which might claim to have
been agents, representatives, etc.
With my changes made, I will obtain all signatures, although this
will not be possible before the end of this week.
Please let me know if you have any questions in response to this,
thank you.
Andrew
(See Exhibit I, 1/5/15 e-mail from Schoppe; Exhibit

J, Schoppe's Revisions to Proposed

Settlement Agreement.)
8.

My clients and I reviewed the Appellants' proposed changes to the settlement

agreement, and agreed with some of them, but did not agree to others (including Appellants'
contention that a Release of the Respondents and their agents and employees was not a necessary
and material term of the agreement). (See Exhibit K, 1/9/15 email from Davis to Schoppe.)
After several attempts to reach Mr. Schoppe to discuss the changes proposed by Appellants. On
January 26, 2015, I sent an email to Mr. Schoppe attaching a revised Unconditional Settlement
Agreement and a redline draft showing the changes made to the prior draft exchanged. (See

Exhibit 0.)
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9.

I dispute that I ever "reviewed and approved" Appellants'

so-called

"Authorization" (attached to their memorandum as Exhibit B). While a copy of the so-called
Authorization was sent to me, I never "reviewed" or "approved" that document. Rather, I merely
stated that there I had no objection to the form.
10.

Indeed, Mr. Schoppe's correspondence indicates a broader agency arrangement as

to the so-called Authorization. (See Exhibit L, (e-mail from Mr. Schoppe indicating purpose of
Authorization was "to select two or three of [the Appellants] as fully-authorized, decisionmaking representatives for purposes of mediation.")).
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Dane Bolinger

Cc:
Subject:
Attachments:

Lynnette Davis <ldavis@hawleytroxell.com>
Monday, December 29, 2014 3:13 PM
Andrew T. Schoppe (andrew@schoppelaw.com)
Cheri Draper
Proposed Settlement Agreement
Proposed Settlement Agreement(l).pdf

Importance:

High

From:
Sent:
To:

Andrew,
I have attached a proposed Settlement Agreement for your review. I apologize for the delay in getting this to you.
The Commissioners have this on the agenda for their meeting tomorrow morning at 10:00 am. If there is any chance
that you can review and get back to me this afternoon, I would greatly appreciate it.
Thank you,
Lynnette

L YNNETIE M. DAVIS
Hawley Troxell Enn is & Hawley LLP
877 Main Street, Suite 1000
Boise, ID 83702
direct 208.388.4944
fax 208.954.5213
email ldavis@hawleytroxell.com
web www .hawleytroxell.com

HAWLEY TROXELL
Attorneys and Counselors
T his e-ma il message from the law firm of Hawley Troxell Ennis & Hawley LLP is intended on ly for named recipients. It contains information that may be confidential,
privileged, attorney work product , or otherwise exempt from disclosure under app licable law. If you have received this message in error, are not a named recipient , or are not the
employee or agent responsible for delivering this message lo a named recipient, be adv ised that any review, disclosure, use. dissemination, distribution, or reproduction of this
message or its contents is strictly prohibited. Please notify us immediately at 208.344.6000 i f you have received this message in error, and delete the message.
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UNCONDITIONAL SETTLEMENT AGREEMENT
THIS UNCONDITIONAL SETTLEMENT AGREEMENT ("Agreement"), dated
December 30, 2014, is made and entered into by and among the following parties:
Jeanette Hoffman, Don Thomas, Mari Thomas, Brian Nelson, Louise Luster, Lynda
Snodgrass, Lance Hale, Monique Hale, Roxanne Metz, Al Thornton, Toni Thornton, Blair
Hagerman, Lisa Berry, Darrin Hendricks, Kathleen (Rapley) Hendricks, Laura Elliott, Leslie
Curfman, Mike Zehner, Jose Franca, Karen Crosby, Chuck Boyer, and Kim Blough (collectively
"Appellants"); and
The Board of the Local Improvement District No. 1101 (the "Board"), an Idaho Local
Improvement District; and the Board of Ada County Commissioners ("Commissioners")
(collectively "Respondents").
Appellants and Respondents are collectively referred to herein as the "Parties."

RECITALS

I.
As a result of reports of individual well issues from several homeowners within
the Sage Acres Subdivision in Ada County ("Sage Acres"), the Sage Acres Ranchettes
Subdivision Homeowners' Association ("HOA") initiated a petition for the formation of Sage
Acres LID pursuant to Idaho's Local Improvement District Code (Idaho Code §§ 50-1701 et
seq.).
II.
As a result of the petition initiated by the HOA, the Commissioners adopted Ada
County Ordinance No. 780 ("Ordinance No. 780") on May 10, 2011, forming Ada County Local
Improvement District No. 1101 ("Sage Acres LID") pursuant to the Idaho Local Improvement
District Code (Idaho Code§§ 50-1701 et seq.).
III.
The purpose of Sage Acres LID was to finance the construction of a water
delivery system for residential, irrigation, and fire protection use by properties within Sage
Acres. Ordinance No. 780 established the boundaries of Sage Acres LID and declared the 53
parcels of property to be benefitted and assessed.
IV.
The water delivery system was designed and constructed using interim financing
provided by Ada County (the "Improvements"). The total cost of the system was $654,854.48.
V.
An assessment roll was prepared, and the Commissioners held two public
hearings on July 30 and August 13, 2013, at which the Commissioners heard and considered a
number of objections to confirmation of the assessment roll. The Commissioners overruled the
objections and, at the conclusion of the August 13, 2013 hearing, adopted Ada County Ordinance
No. 809 ("Ordinance No. 809"), confirming the assessment roll.
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VI.
Ordinance No. 809 apportions the $654,854.48 cost of the Improvements evenly
among the 53 affected lots on the basis that each lot is equally benefited by the Improvements,
resulting in an assessment of $12,355.78 for each of the 53 lots within Sage Acres LID (the
"Assessments"). Ordinance No. 809 requires payment of the Assessments (1) in full of within
thirty (30) days of its adoption; or (2) in twenty (20) annual installments, including a ten percent
(10%) increase in the assessment amount to provide for a reserve fund, plus interest and a
proportionate share of bond issuance costs. Ordinance No. 809 also provides for interest and
penalties to be assessed on any past-due amounts.
VII. Pursuant to Idaho Code § 50-1718, Appellants filed a Notice of Appeal from
Assessments ("Notice of Appeal") on September 18, 2013, seeking judicial review of Ordinance
Nos. 780 and 809 (the "Appeal"). Pursuant to Idaho Code§ 50-1718, Appellants were required
to post a cash bond in the amount of $10,000 ("Bond.").
VIII. Appellants' Notice of Appeal raises objections to the procedures followed in
adopting each ordinance; the amount of the Assessments; the inclusion or exclusion of certain
parcels in Sage Acres LID; the materials and practices used in constructing the Improvements;
the Improvements' compliance with applicable regulations; the performance of the
Improvements; and damage allegedly done to Appellants' property during construction of the
Improvements.
IX.
Respondents maintain that Appellants' objections are waived under Idaho Code
§ 50-1727, time-barred under Idaho Code §§ 50-1709, legally irrelevant, and/or factually
baseless. Respondents also maintain that certain of Appellants lack standing to mount the
Appeal.
X.
Based upon the terms and conditions set forth in this Agreement, the Parties desire
to resolve any and all disputes relating to the Appeal, Ordinance Nos. 780 and 809, Sage Acres
LID, the Improvements, and the Assessments.
AGREEMENT

In consideration of the mutual covenants and conditions set forth herein and other good
and valuable consideration, the sufficiency and receipt of which is hereby acknowledged, the
Parties agree as follows:
A.

Consideration:

1.
Appellants shall be responsible for the Assessments as originally levied
pursuant to Ordinance No. 809, plus accrued interest and penalties. Within five (5)
business days of the execution of this Agreement by all parties, Respondents shall
provide to each Appellant a current statement showing amounts due under the
Assessments as of October 1, 2014, including penalties and interest ("Statement").
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2.
Within 30 days of receipt of the Statement, each Appellant shall (1) tender
payment in full of the amount shown in the Statement; or (2) make arrangements to pay
the amount shown in the Statement in installments in accordance with the provisions of
Ordinance No. 809. Appellants will be provided the same financing arrangements
available to other property owners within the Sage Acres LID.
3.
Pursuant to the terms of the agreement between the Parties and Mediator,
Judge D. Duff McKee, the Parties shall equally split all Mediation fees incurred in
relation to the mediation held on December 22, 2014.
4.
Upon execution of this Agreement, the Parties shall stipulate to dismiss the
Appeal, with each side bearing their own attorney fees and costs. The Stipulation shall
also provide for the release of the Bond currently being held by the Court. The Parties
hereby waive any claim against each other for fees and costs.
B.
Release: Appellants hereby agree to forever and finally release and discharge
Respondents including, without limitation, Ada County, the Commissioners, the Board, and all
employees, agents, taxpayers, predecessors, successors, and assigns thereof from any and all
claims, demands, actions, causes of action and judgments of any nature whatsoever, known or
unknown, suspected or unsuspected, which Appellants may have had, may now have, or may
have in the future arising from or in any way related to the Appeal, Ada County Ordinance Nos.
780 and 809, Sage Acres LID, the Bond, the Improvements, and the Assessments.
C.

Miscellaneous Provisions:

1.
Recitals: The Recitals set forth above are incorporated into and made a
valid and binding part of this Agreement.
2.
Effective Date: This Agreement shall become effective on the date that
the last of the Parties executes it.
3.
Choice of Law: This Agreement shall be governed by the laws of the
State of Idaho without regard to any conflicts-of-law provision of any state law.
4.
Costs and Attorneys' Fees: If any party is required to enforce or defend
against any claim related to this Agreement, the prevailing party shall be entitled to all
reasonable attorneys' fees and costs incurred including, but not limited to, those fees and
costs incurred in connection with arbitration, mediation, litigation, trial, or appeal.
5.
Counterparts: This Agreement may be executed in any number of
counterparts, each of which shall be deemed an original, but all of which together shall
constitute one and the same instrument. If a party signs this Agreement and transmits an
electronic facsimile of its signature, each other party may rely upon the facsimile and
treat it as a signed original of this Agreement.
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6.
No Admission of Liability: It is understood and agreed that this
Agreement and the covenants and releases contained herein are the result of a
compromise and for the purpose of settling disputed claims and shall not at any time or
for any purpose constitute or be considered or deemed an admission of liability or
responsibility on the part of any party thereto.
7.
No Assignment of Claims: The Parties hereby represent and warrant that,
except as provided for herein, no portion of any claim, demand, action, cause of action,
judgment or other matter which is the subject of this Agreement or the releases contained
herein has been assigned or transferred to any other party or entity, either directly or by
way of subrogation or operation of law, and the Parties, and each of them, further
represents and warrants they are fully authorized to enter into this Agreement.
8.
Binding: This Agreement shall be binding upon the representatives,
successors, insurers, and assigns of the Parties, and each of them, and no inducement or
agreement not herein expressed has been made to the undersigned. The terms of this
Agreement are contractual in nature and not mere recitals.
9.
Further Acts: The Parties agree to do any further acts, or to execute and
deliver any and all further documents or instruments, as any other party hereto may
reasonably require for the purpose of giving full effect to the provisions of this
Agreement.
10.
Headings: The headings in this Agreement are inserted for convenience
only and shall not affect the meaning or interpretation of this Agreement in any manner.
11.
Integrated Agreement: This Agreement contains and constitutes the entire
agreement between the Parties concerning the subject matter of the Agreement and
supersedes any and all prior agreements, arrangements, or understandings between the
Parties relating to such subject matter.
No oral understandings, statements,
representations, promises, or inducements contrary to the terms of this Agreement exist.
No express or implied representations, warranties, covenants, or conditions, other than
those set forth herein or imposed by law, have been made or relied upon by any party.
12.
Amendment: This Agreement may be amended or modified only by an
instrument in writing executed by the Parties.
13.
Time of Essence: Time is of the essence in the performance of the
obligations of the Parties under this Agreement.
14.
Severability: If any provision of this Agreement is held by a court of
competent jurisdiction to be invalid, void, or unenforceable for whatever reason, the
remaining provisions not so declared shall, nevertheless, continue in full force and effect,
without being impaired in any manner whatsoever, provided the material intent of the
Agreement is not compromised.
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15.
No Construction Against Author: This Agreement shall be construed
without regard to the person or entity who drafted it and as if all Parties had participated
equally in its drafting.
16.
Independent Legal Advice: The Parties, and each of them, represent and
warrant that they have read this Agreement and understand and voluntarily accept its
terms and conditions, and that they have received or had the opportunity to obtain
independent legal advice from their respective attorneys with respect to the meaning of
this Agreement and the advisability of making the settlement on the terms and conditions
contained herein. No presumption shall be made in favor of or against any party as a
result of the preparation or drafting of this Agreement. Each party, together with the
party's advisors, has made such investigation of the facts and the law pertaining to this
Agreement, and of all the matters pertaining thereto, as the party deems necessary. Each
party forever waives all rights to assert that this Agreement was the result of a mistake in
law or in fact.
17.
No Waiver of Right to Enforce: A waiver of any breach of, or failure to
enforce, any of the terms or conditions of this Agreement shall not in any way affect,
limit, or waive a party's right to enforce noncompliance thereafter with each and every
term and condition of this Agreement.
IN WITNESS WHEREOF, the undersigned have executed this Agreement on the date
stated.
APPELLANTS:

Date:

Date:

Date:

Date:

Date:

------------

By:

------------

By:

------------

By:

------------

By:

------------

By:

Jeanette Hoffman

Don Thomas

Mari Thomas

Brian Nelson

Louise Luster
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Date: - - - - - - - - - - -

By:

Date:

By:

Lynda Snodgrass

Lance Hale
Date:

By:
Monique Hale

Date:

By:
Roxanne Metz

Date:

By:
Al Thornton

Date:

By:
Toni Thornton

Date:

By:
Blair Hagerman

Date:

By:
Lisa Berry

Date:

By:
Darrin Hendricks
By:

Date:

Date:

Kathleen (Rapley) Hendricks

-----------

By:
Laura Elliott
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Date:

By:
Leslie Curfman

Date:

By:
Mike Zehner

Date:

By:
Jose Franca

Date:

By:
Karen Crosby

Date:

By:
Chuck Boyer

Date:

By:
Kim Blough

COMMISSIONERS:

Date:

Date:

Date:

------------

By:

------------

By:

------------

By:

David L. Case, Commissioner

Jim Tibbs, Commissioner

Rick Yzaguirre, Commissioner
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BOARD:
Date: - - - - - - - - - - - -

By:
David L. Case, Commissioner

Date:

Date:

------------

By:

------------

By:

Jim Tibbs, Commissioner

Rick Yzaguirre, Commissioner
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Dane Bolinger

Cc:
Subject:
Attachments:

Lyn nette Davis <ldavis@hawleytroxell.com >
Monday, December 29, 2014 6:08 PM
Andrew T. Schoppe (andrew@schoppelaw.com)
Cheri Draper
Revised Settlement Ag reement
Settlement Agreement _2.pdf

Importance:

High

From:
Sent:
To:

Andrew,
Please see attached with the corrected signature blocks for Respondents. As indicated before, the Commissioners meet
at 10 am tomorrow morning so, if possible, please review and comment this evening or before 8 am tomorrow.
Again, I apologize for the delay. Unfortunately, there were numerous techn ical difficulties beyond by control .
Lynnette

LYNNETTE M . D A VIS
Haw ley Troxell Ennis & Hawley LLP
877 Main Street, Suite I 000
Boise. ID 83702
direct 208.388 .4944
fax 208 .954.5213
email ldavis @hawleytroxell.com
web www.haw li:ytroxell. com
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Attorneys and Counselors
This e-mai l message from the law firm of Hawley Troxell Ennis & Hawley LLP is intended only for named recipients. It contains information that may be confidential,
privi leged, attorney work product, or otherwise exempt from disclosure under appli cab le law . If you have received this message in error, are not a named recipient, or are not the
employee or agent responsible for delivering this message to a named recip ient, be advised that any review, disclosure, use, dissem ination , distribution, or reproduction of this
message or its contents is strict ly prohibited. Please notify us immediately at 208.344.6000 if you have received th is message in error, and delete the message.
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UNCONDITIONAL SETTLEMENT AGREEMENT

THIS UNCONDITIONAL SETTLEMENT AGREEMENT ("Agreement"), dated
December 30, 2014, is made and entered into by and among the following parties:
Jeanette Hoffman, Don Thomas, Mari Thomas, Brian Nelson, Louise Luster, Lynda
Snodgrass, Lance Hale, Monique Hale, Roxanne Metz, Al Thornton, Toni Thornton, Blair
Hagerman, Lisa Berry, Darrin Hendricks, Kathleen (Rapley) Hendricks, Laura Elliott, Leslie
Curfman, Mike Zehner, Jose Franca, Karen Crosby, Chuck Boyer, and Kim Blough (collectively
"Appellants"); and
The Board of the Local Improvement District No. 1101 (the "Board"), an Idaho Local
Improvement District; and the Board of Ada County Commissioners ("Commissioners")
(collectively "Respondents").
Appellants and Respondents are collectively referred to herein as the "Parties."
RECITALS

I.
As a result of reports of individual well issues from several homeowners within
the Sage Acres Subdivision in Ada County ("Sage Acres"), the Sage Acres Ranchettes
Subdivision Homeowners' Association ("HOA") initiated a petition for the formation of Sage
Acres LID pursuant to Idaho's Local Improvement District Code (Idaho Code §§ 50-1701 et
seq.).
II.
As a result of the petition initiated by the HOA, the Commissioners adopted Ada
County Ordinance No. 780 ("Ordinance No. 780") on May 10, 2011, forming Ada County Local
Improvement District No. 1101 ("Sage Acres LID") pursuant to the Idaho Local Improvement
District Code (Idaho Code §§ 50-1701 et seq.) .
III.
The purpose of Sage Acres LID was to finance the construction of a water
delivery system for residential, irrigation, and fire protection use by properties within Sage
Acres. Ordinance No . 780 established the boundaries of Sage Acres LID and declared the 53
parcels of property to be benefitted and assessed.
IV.
The water delivery system was designed and constructed using interim financing
provided by Ada County (the "Improvements"). The total cost of the system was $654,854.48 .
V.
An assessment roll was prepared, and the Commissioners held two public
hearings on July 30 and August 13, 2013, at which the Commissioners heard and considered a
number of objections to confirmation of the assessment roll. The Commissioners overruled the
objections and, at the conclusion of the August 13, 2013 hearing, adopted Ada County Ordinance
No. 809 ("Ordinance No. 809"), confirming the assessment roll.
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VI.
Ordinance No. 809 apportions the $654,854.48 cost of the Improvements evenly
among the 53 affected lots on the basis that each lot is equally benefited by the Improvements,
resulting in an assessment of $12,355.78 for each of the 53 lots within Sage Acres LID (the
"Assessments"). Ordinance No. 809 requires payment of the Assessments (1) in full of within
thirty (30) days of its adoption; or (2) in twenty (20) annual installments, including a ten percent
(10%) increase in the assessment amount to provide for a reserve fund, plus interest and a
proportionate share of bond issuance costs. Ordinance No. 809 also provides for interest and
penalties to be assessed on any past-due amounts.
VII.
Pursuant to Idaho Code § 50-1718, Appellants filed a Notice of Appeal from
Assessments ("Notice of Appeal") on September 18, 2013, seeking judicial review of Ordinance
Nos. 780 and 809 (the "Appeal"). Pursuant to Idaho Code§ 50-1718, Appellants were required
to post a cash bond in the amount of $10,000 ("Bond.").
VIII. Appellants' Notice of Appeal raises objections to the procedures followed in
adopting each ordinance; the amount of the Assessments; the inclusion or exclusion of certain
parcels in Sage Acres LID; the materials and practices used in constructing the Improvements;
the Improvements' compliance with applicable regulations; the performance of the
Improvements; and damage allegedly done to Appellants' property during construction of the
Improvements.
IX.
Respondents maintain that Appellants' objections are waived under Idaho Code
§ 50-1727, time-barred under Idaho Code §§ 50-1709, legally irrelevant, and/or factually
baseless. Respondents also maintain that certain of Appellants lack standing to mount the
Appeal.
X.
Based upon the terms and conditions set forth in this Agreement, the Parties desire
to resolve any and all disputes relating to the Appeal, Ordinance Nos. 780 and 809, Sage Acres
LID, the Improvements, and the Assessments.
AGREEMENT

In consideration of the mutual covenants and conditions set forth herein and other good
and valuable consideration, the sufficiency and receipt of which is hereby acknowledged, the
Parties agree as follows:
A.

Consideration:

1.
Appellants shall be responsible for the Assessments as originally levied
pursuant to Ordinance No. 809, plus accrued interest and penalties. Within five (5)
business days of the execution of this Agreement by all parties, Respondents shall
provide to each Appellant a current statement showing amounts due under the
Assessments as of October 1, 2014, including penalties and interest ("Statement").
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2.
Within 30 days of receipt of the Statement, each Appellant shall (1) tender
payment in full of the amount shown in the Statement; or (2) make arrangements to pay
the amount shown in the Statement in installments in accordance with the provisions of
Ordinance No. 809.
3.
Pursuant to the terms of the agreement between the Parties and Mediator,
Judge D. Duff McKee, the Parties shall equally split all Mediation fees incurred in
relation to the mediation held on December 22, 2014.
4.
Upon execution of this Agreement, the Parties shall stipulate to dismiss the
Appeal, with each side bearing their own attorney fees and costs. The Stipulation shall
also provide for the release of the Bond currently being held by the Court. The Parties
hereby waive any claim against each other for fees and costs.

Release: Appellants hereby agree to forever and finally release and discharge
B.
Respondents including, without limitation, Ada County, the Commissioners, the Board, and all
employees, agents, taxpayers, predecessors, successors, and assigns thereof from any and all
claims, demands, actions, causes of action and judgments of any nature whatsoever, known or
unknown, suspected or unsuspected, which Appellants may have had, may now have, or may
have in the future arising from or in any way related to the Appeal, Ada County Ordinance Nos.
780 and 809, Sage Acres LID, the Bond, the Improvements, and the Assessments.
C.

Miscellaneous Provisions:

1.
Recitals: The Recitals set forth above are incorporated into and made a
valid and binding part of this Agreement.
2.
Effective Date: This Agreement shall become effective on the date that
the last of the Parties executes it.
3.
Choice of Law: This Agreement shall be governed by the laws of the
State of Idaho without regard to any conflicts-of-law provision of any state law.
4.
Costs and Attorneys' Fees: If any party is required to enforce or defend
against any claim related to this Agreement, the prevailing party shall be entitled to all
reasonable attorneys' fees and costs incurred including, but not limited to, those fees and
costs incurred in connection with arbitration, mediation, litigation, trial, or appeal.
5.
Counter.parts: This Agreement may be executed in any number of
counterparts, each of which shall be deemed an original, but all of which together shall
constitute one and the same instrument. If a party signs this Agreement and transmits an
electronic facsimile of its signature, each other party may rely upon the facsimile and
treat it as a signed original of this Agreement.
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6.
No Admission of Liability: It is understood and agreed that this
Agreement and the covenants and releases contained herein are the result of a
compromise and for the purpose of settling disputed claims and shall not at any time or
for any purpose constitute or be considered or deemed an admission of liability or
responsibility on the part of any party thereto.
7.
No Assignment of Claims: The Parties hereby represent and warrant that,
except as provided for herein, no portion of any claim, demand, action, cause of action,
judgment or other matter which is the subject of this Agreement or the releases contained
herein has been assigned or transferred to any other party or entity, either directly or by
way of subrogation or operation of law, and the Parties, and each of them, further
represents and warrants they are fully authorized to enter into this Agreement.
8.
Binding: This Agreement shall be binding upon the representatives,
successors, insurers, and assigns of the Parties, and each of them, and no inducement or
agreement not herein expressed has been made to the undersigned. The terms of this
Agreement are contractual in nature and not mere recitals.
9.
Further Acts: The Parties agree to do any further acts, or to execute and
deliver any and all further documents or instruments, as any other party hereto may
reasonably require for the purpose of giving full effect to the provisions of this
Agreement.
10.
Headings: The headings in this Agreement are inserted for convenience
only and shall not affect the meaning or interpretation of this Agreement in any manner.
11.
Integrated Agreement: This Agreement contains and constitutes the entire
agreement between the Parties concerning the subject matter of the Agreement and
supersedes any and all prior agreements, arrangements, or understandings between the
Parties relating to such subject matter.
No oral understandings, statements,
representations, promises, or inducements contrary to the terms of this Agreement exist.
No express or implied representations, warranties, covenants, or conditions, other than
those set forth herein or imposed by law, have been made or relied upon by any party.
12.
Amendment: This Agreement may be amended or modified only by an
instrument in writing executed by the Parties.
13.
Time of Essence: Time is of the essence in the performance of the
obligations of the Parties under this Agreement.
14.
Severability: If any provision of this Agreement is held by a court of
competent jurisdiction to be invalid, void, or unenforceable for whatever reason, the
remaining provisions not so declared shall, nevertheless, continue in full force and effect,
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without being impaired in any manner whatsoever, provided the material intent of the
Agreement is not compromised.
15.
No Construction Against Author: This Agreement shall be construed
without regard to the person or entity who drafted it and as if all Parties had participated
equally in its drafting.
16.
Indg,endent Legal Advice: The Parties, and each of them, represent and
warrant that they have read this Agreement and understand and voluntarily accept its
terms and conditions, and that they have received or had the opportunity to obtain
independent legal advice from their respective attorneys with respect to the meaning of
this Agreement and the advisability of making the settlement on the terms and conditions
contained herein. No presumption shall be made in favor of or against any party as a
result of the preparation or drafting of this Agreement. Each party, together with the
party's advisors, has made such investigation of the facts and the law pertaining to this
Agreement, and of all the matters pertaining thereto, as the party deems necessary. Each
party forever waives all rights to assert that this Agreement was the result of a mistake in
law or in fact.
17.
No Waiver of Right to Enforce: A waiver of any breach of, or failure to
enforce, any of the terms or conditions of this Agreement shall not in any way affect,
limit, or waive a party's right to enforce noncompliance thereafter with each and every
term and condition of this Agreement.
IN WITNESS WHEREOF, the undersigned have executed this Agreement on the date
stated.
APPELLANTS:

Date:

Date:

Date:

Date:

------------

By:

------------

By:

------------

By:

------------

By:

Jeanette Hoffman

Don Thomas

Mari Thomas

Brian Nelson
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Date:

Date:

Date:

---------------------

By:
Louise Luster
By:
Lynda Snodgrass

By:
Lance Hale

Date:

By:
Monique Hale

Date:

By:
Roxanne Metz

Date:

By:
Al Thornton

Date:

By:
Toni Thornton

Date:

By:
Blair Hagerman

Date:

By:
Lisa Berry

Date:

By:
Darrin Hendricks

Date:

By:
Kathleen (Rapley) Hendricks
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Date:

By:
Laura Elliott

Date:

By:
Leslie Curfman

Date:

By:
Mike Zehner

Date:

By:
Jose Franca

Date:

By:
Karen Crosby

Date:

By:
Chuck Boyer

Date:

By:
Kim Blough
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COMMISSIONERS:
Board of Ada County Commissioners

By:

David L. Case, Commissioner
By:
Jim Tibbs, Commissioner
ATTEST:

By:
Rick Yzaguirre, Commissioner

Christopher D. Rich, Ada County Clerk
Date

------------

BOARD:
Board of the Local Improvement District No.
1101 Commissioners

By:
David L. Case, Chairman
By:
Jim Tibbs, Commissioner
ATTEST:

By:
Rick Yzaguirre, Commissioner

Christopher D. Rich, Ada County Clerk
Date

------------
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Dane Bolinger
From:

Sent:
To:

Cc:
Subject:

Andrew Schoppe <andrew@schoppelaw.com>
Tuesday, December 30, 2014 9:47 AM
Lynnette Davis
Cheri Draper
Re: Revised Settlement Agreement

Good morning Lynette:
No worries on the delay.
If I could meet that timeframe, I would, but I'm afraid I can't, at least not in a reasonably diligent manner.
I'll try to get this back to you by tomorrow, though.
Thank you, and please convey my regards to the commissioners.
Andrew

On Mon, Dec 29, 2014 at 6:08 PM, Lynnette Davis <ldavis@hawleytroxell.com> wrote:
Andrew,

Please see attached with the corrected signature blocks for Respondents. As indicated before, the Commissioners meet
at 10 am tomorrow morning so, if possible, please review and comment this evening or before 8 am tomorrow.

Again, I apologize for the delay. Unfortunately, there were numerous technical difficulties beyond by control.

Lynnette

LYNNETTE M. DA VIS
Hawley Troxell Ennis & Hawley LLP
877 Main Street, Suite I 000
Boise, ID 83702
direct 208.388.4944
fax 208.954.521 3
email ldavis @hawleytroxell.com

EXHIBIT
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HAWLEY TROXELL
Attorneys and Counselors

This e-mail message from the law firm of Hawley Troxell Ennis & Hawley LLP is intended only for named recipients. It contains information that may be confidential,
privileged, attorney work product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the
employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of this
message or its contents is strictly prohibited. Please notify us immediately at 208.344.6000 if you have received this message in error, and delete the message.

PLEASE NOTE NEW ADDRESS EFFECTIVE 12/15/2014
ANDREW T. SCHOPPE
The Law Office of Andrew T. Schoppe, PLLC
419 S. 13th Street
Boise, ID 83702
T: 208.450.3797 / F: 208.392.1607
andrew@schoppelaw.com
www.schoppelaw.com
Licensed in California and Idaho
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Dane Bolinger
From:

Sent:
To:

Cc:
Subject:

Lynnette Davis
Tuesday, December 30, 2014 9:50 AM
'Andrew Schoppe'
Cheri Draper
RE: Revised Settlement Agreement

I realize that you will want to talk with your clients, but is there anything that you are concerned about in the
agreement? I will let the Commissioners know that they will need to table the vote.
Thanks, Lynnette

LYNNETIEM. D AVIS
Hawley Troxell Ennis & Hawley LLP
877 Main Street. Suite 1000
Boise, ID 83702
direct 208.388.4944
fax 208.954.52 13
emai l ldavis@ haw leytroxell.com
web www .haw lcytroxe ll.com

HAWLEY TROXELL
Attorneys and Counselors
This e-mai l message from the law finn of Haw ley Troxell Ennis & Hawley LLP is intended only for named recipients. It contains in formation that may be confidential ,
privileged, attorney work product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient. or are not the
emp loyee or agent responsible for delivering this message to a named recipient. be adv ised that any review, disclosure, use, dissemination , distribution, or reproduction of this
message or its contents is strictl y prohibited. Please notify us immediately at 208.344.6000 if you have received this message in error, and delete the message.

From: Andrew Schoppe [mailto:andrew@schoppelaw.com]

Sent: Tuesday, December 30, 2014 9:47 AM
To: Lynnette Davis
Cc: Cheri Draper
Subject: Re: Revised Settlement Agreement

Good morning Lynette:
No worries on the delay.
If I could meet that timeframe, I would, but I'm afraid I can't, at least not in a reasonably diligent manner.
I'll try to get this back to you by tomorrow, though.
Thank you, and please convey my regards to the commissioners.
Andrew

On Mon, Dec 29, 2014 at 6:08 PM, Lynnette Davis <ldavis@hawleytroxell.com> wrote:

EXHIBIT

b

Andrew,

Please see attached with the corrected signature blocks for Respondents. As indicated before, the Commissioners meet
at 10 am tomorrow morning so, if possible, please review and comment this evening or before 8 am tomorrow.
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Again, I apologize for the delay. Unfortunately, there were numerous technical difficulties beyond by control.

Lynnette

LYNNETIEM. DAVIS
Hawley Troxell Ennis & Hawley LLP
877 Main Street, Suite 1000
Boise, ID 83702
direct 208.388.4944
fax 208.954.5213
email ldavis@hawleytroxell.com
web www.hawleytroxell.com

HA\VLEY TROXELL
Attorneys and Counselors

This e-mail message from the law firm of Hawley Troxell Ennis & Hawley LLP is intended only for named recipients. It contains information that may be confidential,
privileged, attorney work product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the
employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of this
message or its contents is strictly prohibited. Please notify us immediately at 208.344.6000 if you have received this message in error, and delete the message.

PLEASE NOTE NEW ADDRESS EFFECTIVE 12/1512.014
ANDREW T. SCHOPPE
The Law Office of Andrew T. Schoppe, PLLC
419 S. 13th Street
Boise, ID 83702
2
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T: 208.450.3797 / F: 208.392.1607
andrew@schoppelaw.com
www.schoppelaw.com
Licensed in California and Idaho
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Dane Bolinger
From:

Sent:
To:

Subject:

Andrew Schoppe <andrew@schoppelaw.com>
Tuesday, December 30, 2014 9:59 AM
Lynnette Davis
Re: Revised Settlement Agreement

I've only just barely looked at it myself, so I can't say one way or the other, sorry.
ATS
On Tue, Dec 30, 2014 at 9:49 AM, Lynnette Davis <ldavis@hawleytroxell.com> wrote:
I realize that you will want to talk with your clients, but is there anything that you are concerned about in the
agreement? I will let the Commissioners know that they will need to table the vote.

Thanks, Lynnette

LYNNETIEM. DAVIS
Hawley Troxell Ennis & Hawley LLP
877 Main Street, Suite I 000
Boise, ID 83702
direct 208.388.4944
fax 208.954.5213
email ldavis@haw leyt roxell.com
web www.hawleytroxell.com

HA \VLEY TROXELL
Attorneys and Counselors
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This e-mail message fro m the law firm of Hawley Troxell Ennis & Hawley LLP is intended only for named recipients. It contains information that may be confident ial.
privileged , attorney work product. or otherwise exempt from disclosure under ap plicable law. If you have received this message in error. are not a named recipient. or are not the
employee or agent responsible for delivering this message to a named recipient. be advised that any review, disclosure. use, dissemination, distribution, or reproduction of this
message or its cont ents is strictly prohibited. Please notify us immediately at 208.344.6000 if you have received this message in error, and de lete the message.
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From: Andrew Schoppe [mailto:andrew@schoppelaw.com]
Sent: Tuesday, December 30, 2014 9:47 AM
To: Lynnette Davis
Cc: Cheri Draper
Subject: Re: Revised Settlement Agreement

Good morning Lynette:
No worries on the delay.

If I could meet that timeframe, I would, but I'm afraid I can't, at least not in a reasonably diligent manner.
I'll try to get this back to you by tomorrow, though.
Thank you, and please convey my regards to the commissioners.
Andrew

On Mon, Dec 29, 2014 at 6:08 PM, Lynnette Davis <ldavis@hawleytroxell.com> wrote:
Andrew,

Please see attached with the corrected signature blocks for Respondents. As indicated before, the Commissioners meet
at 10 am tomorrow morning so, if possible, please review and comment this evening or before 8 am tomorrow.

Again, I apologize for the delay. Unfortunately, there were numerous technical difficulties beyond by control.

Lynnette

LYNNETIE M. DAVIS
Hawley Troxell Ennis & Hawley LLP
877 Main Street, Suite 1000
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Boise, ID 83702
direct 208.388.4944
fax 208.954.5213

email ldavis@hawleytroxell.com
web www.hawleytroxell.com

HAWLEY TROXELL
Attorneys and Counselors

This e-mail message from the law firm of Hawley Troxell Ennis & Hawley LLP is intended only for named recipients. It contains information that may be confidential,
privileged, attorney work product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the
employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of this
message or its contents is strictly prohibited. Please notify us immediately at 208.344.6000 if you have received this message in error, and delete the message.

PLEASENOTE NEW ADDRESS EFFECTIVE 12/15/2014
ANDREW T. SCHOPPE
The Law Office of Andrew T. Schoppe, PLLC
419 S. 13th Street
Boise, ID 83702
T: 208.450.3797 IF: 208.392.1607
andrew@schoppelaw.com
www.schoppelaw.com
Licensed in California and Idaho
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PLEASE NOTE NEW ADDRESS EFFECTIVE 12/15/2014
ANDREW T. SCHOPPE
The Law Office of Andrew T. Schoppe, PLLC
419 S. 13th Street
Boise, ID 83702
T: 208.450.3797 / F: 208.392.1607
andrew@schoppelaw.com
www.schoppelaw.com
Licensed in California and Idaho
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Dane Bolinger

Subject:
Attachments:

Andrew Schoppe <andrew@schoppelaw.com>
Monday, January 05, 2015 2:42 PM
Lynnette Davis
Sage Acres- Review of Draft Settlement Agreement
Settlement Agreement _2 ATS revisions.pdf

Importance:

High

From:
Sent:
To:

Good afternoon Lynnette:
I've now heard back from my clients, and I've interlineated our proposed changes in the attached pdf.
To briefly summarize, there is a dispute as to whether the Sage Acres HOA Board was properly constituted to take any
action at any relevant time, and there remain issues as to whether the petition procedures were followed at the time, so
I think it's best to simply start with the fact that the LID was formed, period .
Further, my clients want it made very clear that the settlement releases no potential claims against Eagle Water
Company, Moore Smith Buxton & Turcke, and/or the Sage Acres HOA, none of which are parties here, but some of
which might claim to have been agents, representatives, etc.
With my changes made, I will obtain all signatures, although this will not be possible before the end of this week.
Please let me know if you have any questions in response to this, thank you.
Andrew
PLEASE NOTE NEW ADDRESS EFFECTIVE 12/ 15/2014
ANDREW T. SCHOPPE
The Law Office of Andrew T . Schoppe, PLLC
419 S. 13th Street
Boise, ID 83702
T: 208.450 .3797 / F: 208.392.1607
andrew@schoppelaw.com
www .schoppelaw.com
Licensed in California and Idaho
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UNCONDITIONAL SETTLEMENT AGREEMENT
THIS UNCONDITIONAL SETTLEMENT AGREEMENT ("Agreement"),
December 30, 2014, is made and entered into by and among the following parties:

dated

Jeanette Hoffman, Don Thomas, Mari Thomas, Brian Nelson, Louise Luster, Lynda
Snodgrass, Lance Hale, Monique Hale, Roxanne Metz, Al Thornton, Toni Thornton, Blair
Hagerman, Lisa Berry, Darrin Hendricks, Kathleen (Rapley) Hendricks, Laura Elliott, Leslie
Curfman, Mike Zehner, Jose Franca, Karen Crosby, Chuck Boyer, and Kim Blough (collectively
"Appellants"); and
The Board of the Local Improvement District No. 1101 (the "Board"), an Idaho Local
Improvement District; and the Board of Ada County Commissioners ("Commissioners")
(collectively "Respondents").
Appellants and Respondents are collectively referred to herein as the "Parties."

RECITALS
:h
As a res\:llt of reports of individl:lal well issl:les from several aomeovffl:ers witain
tae 8age Aeres 8l:ledivision in Ada Col:lnty ("8age Aeres"), tfte 8age Aeres Raneaettes
8\:ledivision Homeowfters' Assoeiation ("HOA") initiated a petition for tfte formation of 8age
Aeres LID ptH's\:lant to Idaho's Loeal lffl.provement Distriet Code (Idaho Code §§ 50 1701 et

tJett:

On May 10, 2011,
H:As a resl:llt of tae petition initiated ey tae HOA, the Commissioners adopted Ada
County Ordinance No. 780 ("Ordinance No. 780") on May 10, 2011, forming Ada County Local
Improvement District No. 1101 ("Sage Acres LID") pursuant to the Idaho Local Improvement
District Code (Idaho Code§§ 50-1701 et seq.).

III.
The purpose of Sage Acres LID was to finance the construction of a water
delivery system for residential, irrigation, and fire protection use by properties within Sage
Acres. Ordinance No. 780 established the boundaries of Sage Acres LID and declared the 53
parcels of property to be benefitted and assessed.
IV.
The water delivery system was designed and constructed using interim financing
provided by Ada County (the "Improvements"). The total cost of the system was $654,854.48.
V.
An assessment roll was prepared, and the Commissioners held two public
hearings on July 30 and August 13, 2013, at which the Commissioners heard and considered a
number of objections to confirmation of the assessment roll. The Commissioners overruled the
objections and, at the conclusion of the August 13, 2013 hearing, adopted Ada County Ordinance
No. 809 ("Ordinance No. 809"), confirming the assessment roll.

EXHIBIT
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VI.
Ordinance No. 809 apportions the $654,854.48 cost of the Improvements evenly
among the 53 affected lots on the basis that each lot is equally benefited by the Improvements,
resulting in an assessment of $12,355.78 for each of the 53 lots within Sage Acres LID (the
"Assessments"). Ordinance No. 809 requires payment of the Assessments (1) in full of within
thirty (30) days of its adoption; or (2) in twenty (20) annual installments, including a ten percent
(10%) increase in the assessment amount to provide for a reserve fund, plus interest and a
proportionate share of bond issuance costs. Ordinance No. 809 also provides for interest and
penalties to be assessed on any past-due amounts.
VII. Pursuant to Idaho Code § 50-1718, Appellants filed a Notice of Appeal from
Assessments ("Notice of Appeal") on September 18, 2013, seeking judicial review of Ordinance
Nos. 780 and 809 (the "Appeal"). Pursuant to Idaho Code § 50-1718, Appellants were required
to post a cash bond in the amount of $10,000 ("Bond.").
VIII. Appellants' Notice of Appeal raises objections to the procedures followed in
adopting each ordinance; the amount of the Assessments; the inclusion or exclusion of certain
parcels in Sage Acres LID; the materials and practices used in constructing the Improvements;
the Improvements' compliance with applicable regulations; the performance of the
Improvements; and damage allegedly done to Appellants' property during construction of the
Improvements.
Add: Regularity of the proceedings in making the subject assessment; correctness of the assessment.
IX.
Respondents maintain that Appellants' objections are waived under Idaho Code
§ 50-1727, time-barred under Idaho Code §§ 50-1709, legally irrelevant, and/or factually
baseless. Respondents also maintain that certain of Appellants lack standing to mount the
Appeal.
X.
Based upon the terms and conditions set forth in this Agreement, the Parties desire
to resolve any and all disputes relating to the Appeal, Ordinance Nos. 780 and 809, Sage Acres
LID, the Improvements, and the Assessments.
AGREEMENT
In consideration of the mutual covenants and conditions set forth herein and other good
and valuable consideration, the sufficiency and receipt of which is hereby acknowledged, the
Parties agree as follows:
A.

Consideration:

1.
Appellants shall be responsible for the Assessments as originally levied
pursuant to Ordinance No. 809, plus accrued interest es i,eB:alties. Within five (5)
business days of the execution of this Agreement by all parties, Respondents shall
provide to each Appellant a current statement showing amounts due under the
Assessments as of October 1, 2014, including i,eB:alties ans interest ("Statement").

UNCONDITIONAL SETTLEMENT AGREEMENT - PAGE 2
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2.
Within 30 days of receipt of the Statement, each Appellant shall (1) tender
payment in full of the amount shown in the Statement; or (2) make arrangements to pay
the amount shown in the Statement in installments in accordance with the provisions of
Ordinance No. 809.
3.
Pursuant to the terms of the agreement between the Parties and Mediator,
Judge D. Duff McKee, the Parties shall equally split all Mediation fees incurred in
relation to the mediation held on December 22, 2014.
4.
Upon execution of this Agreement, the Parties shall stipulate to dismiss the
Appeal, with each side bearing their own attorney fees and costs. The Stipulation shall
also provide for the release of the Bond currently being held by the Court. The Parties
hereby waive any claim against each other for fees and costs.

Release: Appellants hereby agree to forever and finally release and discharge
B.
Respondents including, without limitation, Ada County, the Commissioners, the Board, and all
employees, agents, taxpayers, predecessors, successors, and assigns thereof from any and all
claims, demands, actions, causes of action and judgments of any nature whatsoever, known or
unknown, suspected or unsuspected, which Appellants may have had, may now have, or may
have in the future arising from or in any way related to the Appeal, Ada County Ordinance Nos.
780 and 809, Sage Acres LID, the Bond, the Improvements, and the Assessments.
No release or
discharge as to:
Eagle Water
Company or its
agents,
employees, or
representatives;
Sage Acres HOA
or its agents,
employees, or
representatives;
the law firm of
Moore Smith
Buxton &
Turcke,
Chartered, or its
agents,
employees, or
representatives.

C.

Miscellaneous Provisions:

1.
Recitals: The Recitals set forth above are incorporated into and made a
valid and binding part of this Agreement.
2.
Effective Date: This Agreement shall become effective on the date that
the last of the Parties executes it.
3.
Choice of Law: This Agreement shall be governed by the laws of the
State of Idaho without regard to any conflicts-of-law provision of any state law.
4.
Costs and Attorneys' Fees: If any party is required to enforce or defend
against any claim related to this Agreement, the prevailing party shall be entitled to all
reasonable attorneys' fees and costs incurred including, but not limited to, those fees and
costs incurred in connection with arbitration, mediation, litigation, trial, or appeal.

5.
Counterparts: This Agreement may be executed in any number of
counterparts, each of which shall be deemed an original, but all of which together shall
constitute one and the same instrument. If a party signs this Agreement and transmits an
electronic facsimile of its signature, each other party may rely upon the facsimile and
treat it as a signed original of this Agreement.

UNCONDITIONAL SETTLEMENT AGREEMENT - PAGE 3
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6.
No Admission of Liability: It is understood and agreed that this
Agreement and the covenants and releases contained herein are the result of a
compromise and for the purpose of settling disputed claims and shall not at any time or
for any purpose constitute or be considered or deemed an admission of liability or
responsibility on the part of any party thereto.
7.
No Assignment of Claims: The Parties hereby represent and warrant that,
except as provided for herein, no portion of any claim, demand, action, cause of action,
judgment or other matter which is the subject of this Agreement or the releases contained
herein has been assigned or transferred to any other party or entity, either directly or by
way of subrogation or operation of law, and the Parties, and each of them, further
represents and warrants they are fully authorized to enter into this Agreement.
8.
Binding: This Agreement shall be binding upon the representatives,
successors, insurers, and assigns of the Parties, and each of them, and no inducement or
agreement not herein expressed has been made to the undersigned. The terms of this
Agreement are contractual in nature and not mere recitals.
9.
Further Acts: The Parties agree to do any further acts, or to execute and
deliver any and all further documents or instruments, as any other party hereto may
reasonably require for the purpose of giving full effect to the provisions of this
Agreement.
10.
Headings: The headings in this Agreement are inserted for convenience
only and shall not affect the meaning or interpretation of this Agreement in any manner.
11.
Integrated Agreement: This Agreement contains and constitutes the entire
agreement between the Parties concerning the subject matter of the Agreement and
supersedes any and all prior agreements, arrangements, or understandings between the
Parties relating to such subject matter.
No oral understandings, statements,
representations, promises, or inducements contrary to the terms of this Agreement exist.
No express or implied representations, warranties, covenants, or conditions, other than
those set forth herein or imposed by law, have been made or relied upon by any party.
12.
Amendment: This Agreement may be amended or modified only by an
instrument in writing executed by the Parties.
13.
Time of Essence: Time is of the essence in the performance of the
obligations of the Parties under this Agreement.
14.
Severability: If any provision of this Agreement is held by a court of
competent jurisdiction to be invalid, void, or unenforceable for whatever reason, the
remaining provisions not so declared shall, nevertheless, continue in full force and effect,

UNCONDITIONAL SETTLEMENT AGREEMENT • PAGE 4
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without being impaired in any manner whatsoever, provided the material intent of the
Agreement is not compromised.
15.
No Construction Against Author: This Agreement shall be construed
without regard to the person or entity who drafted it and as if all Parties had participated
equally in its drafting.
16.
Independent Legal Advice: The Parties, and each of them, represent and
warrant that they have read this Agreement and understand and voluntarily accept its
terms and conditions, and that they have received or had the opportunity to obtain
independent legal advice from their respective attorneys with respect to the meaning of
this Agreement and the advisability of making the settlement on the terms and conditions
contained herein. No presumption shall be made in favor of or against any party as a
result of the preparation or drafting of this Agreement. Each party, together with the
party's advisors, has made such investigation of the facts and the law pertaining to this
Agreement, and of all the matters pertaining thereto, as the party deems necessary. Each
party forever waives all rights to assert that this Agreement was the result of a mistake in
law or in fact.
17.
No Waiver of Right to Enforce: A waiver of any breach of, or failure to
enforce, any of the terms or conditions of this Agreement shall not in any way affect,
limit, or waive a party's right to enforce noncompliance thereafter with each and every
term and condition of this Agreement.
IN WITNESS WHEREOF, the undersigned have executed this Agreement on the date
stated.
APPELLANTS:

Date: - - - - - - - - - - - -

By:

Date: - - - - - - - - - - - -

By:

Date:

------------

By:

------------

By:

Date:

Jeanette Hoffman

Don Thomas

Mari Thomas

Brian Nelson

UNCONDITIONAL SETTLEMENT AGREEMENT - PAGE 5
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Date: - - - - - - - - - - -

By:

Date: - - - - - - - - - - -

By:

Date:

By:

Louise Luster

Lynda Snodgrass

Lance Hale
Date:

By:
Monique Hale

Date:

By:
Roxanne Metz

Date:

By:
Al Thornton

Date:

By:
Toni Thornton

Date:

By:
Blair Hagerman

Date:

By:
Lisa Berry

Date:

By:
Darrin Hendricks

Date:

By:
Kathleen (Rapley) Hendricks

UNCONDITIONAL SETTLEMENT AGREEMENT · PAGE 6
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Date:

By:
Laura Elliott

Date:

By:
Leslie Curfman

Date:

By:
Mike Zehner

Date:

By:
Jose Franca

Date:

By:
Karen Crosby

Date:

By:
Chuck Boyer

Date:

By:
Kim Blough

UNCONDITIONAL SETTLEMENT AGREEMENT - PAGE 7
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COMMISSIONERS:
Board of Ada County Commissioners

By:
David L. Case, Commissioner
By:
Jim Tibbs, Commissioner
ATTEST:

By:
Rick Yzaguirre, Commissioner

Christopher D. Rich, Ada County Clerk
Date - - - - - - - - - - - - -

BOARD:
Board of the Local Improvement District No.
1101 Commissioners

By:
David L. Case, Chairman
By:
Jim Tibbs, Commissioner
ATTEST:

By:
Rick Yzaguirre, Commissioner

Christopher D. Rich, Ada County Clerk
Date - - - - - - - - - - - - -

UNCONDITIONAL SETTLEMENT AGREEMENT - PAGE 8
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Dane Bolinger
From:
Sent:
To:
Cc:
Subject:
Attachments:

Lynnette Davis <ldavis@hawleytroxell.com >
Friday, January 09, 2015 3:08 PM
'And rew Schoppe'
Cheri Draper
RE: Sage Acres- Review of Draft Settlement Agreement [IWOV-DMSMSG1.FID624273]
Revised Uncond itio nal Settlement Agreement 01 -09-2015 .pdf; Red line of Cha nges
made to Settlement Ag reement vS to v4.pdf

Importance:

High

Andrew,
In follow-up to our telephone conversation earlier this week, we are running out of time to get this Settlement Agreement
signed. Since I have not heard back from your regarding your clients' position, I have attached a revised draft of the
Unconditional Settlement Agreement with the change in the recital that you requested. As we discussed, my clients are
willing to agree to the removal of Recital I and the reference thereto in Recital II, but were not willing to agree to the
other two changes you proposed . I believe that the Agreement is still on the agenda for t his Tuesday's meeting. Please
advise by Monday if the revised agreement is acceptable to your clients. If it is, please have them sign as quickly as
possible so that we can proceed with the agenda item at Tuesday's meeting.
I strongly suggest that your clients give due consideration to their exposure to the significant fees and costs the County
has already incurred in defending this appeal. My recall is that we are somewhere in the neighborhood of $50,000 at this
point and I would estimate that number will be at least double that amount should this matter proceed to trial.
Thanks,
Lynnette

LYNNETIE M. DAVIS
Hawley Troxell Ennis & Hawley LLP
877 Main Street, Suite 1000
Boise, ID 83702
direct 208.388.4944
fax 208.954.52 13
email ldav is @hawleytroxell.com
web www.hawleytroxel l.com

HAWLEY TROXELL
Attorneys and Counselors
This e-mail message from the law firm of Hawley Troxell Ennis & Hawley LLP is intended on ly for named recipients. It contains information that may be confidential,
priv ileged. attorney work product, or otherwise exempt from disclosure under appl icable law. If you have received this message in error, are not a named reci pient. or are not the
employee or agent responsible for delivering Lhis message to a named recipient, be adv ised that any review, disclosure, use, dissemination , distribution. or reproduction of this
message or its contents is strictly prohibited. Please notify us immediately at 208.344.6000 if you have received this message in error. and delete the message.

From: Andrew Schoppe [mailto:andrew@schoppelaw.com]
Sent: Monday, January 05, 2015 2:42 PM
To: Lynnette Davis
Subject: Sage Acres- Review of Draft Settlement Agreement
Importance: High

· - - --- - - - - - ---
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I've now heard back from my clients, and I've interlineated our proposed changes in the attached pdf.
To briefly summarize, there is a dispute as to whether the Sage Acres HOA Board was properly constituted to take any
action at any relevant time, and there remain issues as to whether the petition procedures were followed at the time, so
I think it's best to simply start with the fact that the LID was formed, period.
Further, my clients want it made very clear that the settlement releases no potential claims against Eagle Water
Company, Moore Smith Buxton & Turcke, and/or the Sage Acres HOA, none of which are parties here, but some of
which might claim to have been agents, representatives, etc.
With my changes made, I will obtain all signatures, although this will not be possible before the end of this week.
Please let me know if you have any questions in response to this, thank you.
Andrew

PLEASE NOTE NEW ADDRESS EFFECTIVE 12/15/2014
ANDREW T. SCHOPPE
The Law Office of Andrew T. Schoppe, PLLC
419 S. 13th Street
Boise, ID 83702
T: 208.450.3797 / F: 208.392.1607
andrew@schoppelaw.com
www.schoppelaw.com
Licensed in California and Idaho
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Dane Bolinger
From:

Sent:
To:

Cc:
Subject:

Andrew Schoppe <andrew@schoppelaw.com>
Tuesday, December 09, 2014 4:25 PM
Duff McKee
Lynnette Davis
Re: Hofmann et al. v Ada County

Good afternoon Judge McKee and Ms. Davis:
I apologize for my long delay in responding to your email, but I've just barely returned from a somewhat-toolong Thanksgiving trip out to the Central Coast of California to see family.
My only comment on the attached con-espondence is with respect to the requirement that all parties be in
attendance at the mediation.
With so many parties as appellants, and with their respective interests in the appeal being virtually identical, I
believe, and my clients agree, that it would be best to select two or three of them as fully-authorized, decisionmaking representatives for purposes of mediation.
I am planning on meeting with all of my clients at one point or another in between now and Dec. 22 to prepare
for the mediation process, and I will obtain their consent to this plan if you and Ms. Davis (to whom I've already
mentioned this likelihood) have no objections.
Please let me know when you have a spare moment, and of course I'm happy to have a telephone conference
about this if either of you would like.
Thank you, and I look forward to seeing you both at mediation.
Andrew

On Mon, Nov 24, 2014 at 5:43 PM, Duff McKee <ddmckee@ddmckee.com> wrote:

Coiunsel -

Here is my standard letter confirming a mediation in the captioned matter for Monday, December 22, 2014 at
the offices of Hawley Troxell, in Boise. If the recommended terms and conditions are acceptable, please
confirm receipt of this letter to opposing counsel and me _to complete our agreement. If you have changes or
additional concerns, please let me know as soon as feasible. I do not plan on sending postal copies of this letter
unless you request.

I look forward to working with both of you on this matter.
Duff McKee
208-3 81-0060
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ANDREW T. SCHOPPE
The Law Office of Andrew T. Schoppe, PLLC
910 W. Main Street
Suite 358B
Boise, ID 83702
T: 208.450.3797 / F: 208.392.1607
andrew@schoppelaw.com
www.schoppelaw.com
Licensed in California and Idaho
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Dane Bolinger
From:

Sent:
To:

Cc:
Subject:

Lynnette Davis
Wednesday, December 24, 2014 11:17 AM
'Andrew T. Schoppe'
Cheri Draper
Settlement Agreement

Andrew,
I am still waiting on my client to review the proposed Settlement Agreement. I am hoping to have something to you this
afternoon. As we discussed, the Commissioners have put it on the agenda for the Tuesday, December 30th meeting so I
would appreciate any comments you may have ASAP.
Happy Holidays!
Lynnette

LYNNETIE M. DA VIS
Haw ley Troxe ll Ennis & Haw ley LLP
877 Main Street, Suite I 000
Boise, ID 83702
direct 208.388.4944
fax 208.954.52 13
email ldav is@ haw leytroxell.com
web www.hawleytroxell.com

HAWLEY TROXELL
Attorneys and Counselors
This e-mail message from the law fim1 of Haw ley Troxell Ennis & Haw ley LLP is intended onl y for named recipients. It contains information that may be confidential.
privi leged, attorney work product. or otherwise exempt from disclosure under appl icab le law. If you have received this message in error. are not a named recipient. or are not the
employee or agent responsible for delivering this message to a named recipient. be advised that any review. disclosu re, use. dissemination, distribution, or reproduction of thi s
message or its contents is strictl y prohibited. Please noti fy us immediately at 208.344.6000 if you have received this message in error, and delete the message.
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Dane Bolinger
From:

Sent:
To:

Subject:

Andrew Schoppe <andrew@schoppelaw.com>
Wednesday, December 24, 2014 1:23 PM
Lynnette Davis
Re: Settlement Agreement

No problem, sounds good, and thank you.
Have a great Christmas.
Andrew
On Wed, Dec 24, 2014 at 11:16 AM, Lynnette Davis <ldavis@hawleytroxell.com> wrote:
Andrew,

I am still waiting on my client to review the proposed Settlement Agreement. I am hoping to have something to you this
afternoon. As we discussed, the Commissioners have put it on the agenda for the Tuesday, December 30th meeting so I
would appreciate any comments you may have ASAP.

Happy Holidays!

Lynnette

L YNNETIE M. D A VIS
Hawley Troxell Enn is & Hawley LLP
877 Main Street, Suite I 000
Boise, ID 83702
direct 208.388.4944
fax 208.954.521 3
email ldavis@ hawleytroxell .com
web www.hawleytroxell .com

HAWLEY TROXELL
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Attorneys and Counselors

This e-mail message from the law firm of Hawley Troxell Ennis & Hawley LLP is intended only for named recipients. It contains information that may be confidential,
privileged, attorney work product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the
employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of this
message or its contents is strictly prohibited. Please notify us immediately at 208.344.6000 if you have received this message in error, and delete the message.

PLEASE NOTE NEW ADDRESS EFFECTIVE 12/15/2014
ANDREW T. SCHOPPE
The Law Office of Andrew T. Schoppe, PLLC
419 S. 13th Street
Boise, ID 83702
T: 208.450.3797 / F: 208.392.1607
andrew@schoppelaw.com
www.schoppelaw.com
Licensed in California and Idaho
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Lynnette Davis
From:

Sent:
To:

Cc:
Subject:
Attachments:

Lynnette Davis
Monday, January 26, 2015 3:19 PM
Andrew T. Schoppe (andrew@schoppelaw.com)
Cheri Draper
Sage Acres
Revised Settlement Agreement 01-26-15.pdf; Red line of Changes Made to Settlement Agreement 1-26-15.pdf

Andrew,
In follow-up to our telephone conversation late last week, it was my understanding that you would be checking with your clients regarding revising the languagerelating to the release of future claims. In an effort to expedite that process, I have attached a revised Settlement Agreement and Release for your
consideration. I have also attached a Redline of the changes I made to the last draft forwarded to you.
Please let me know if you have any questions regarding this matter.
Lynnette

L YNNETIE M. D AVIS
Hawley Troxell Ennis & Hawley LLP
877 Main Street. Suite I 000
Boise, ID 83702
direct 208.388.4944
fax 208.954.52 13
email ldavis@hawleytroxell.com
web www.hawleytroxell.com

HAWLEY TROXELL
Attorneys and Counselors
This e-mail message from the law firm of Hawley Troxell Ennis & Hawley LLP is intended only for named recipients. It contains information that may be confidential, privileged. attorney work product, or otherwise exempt from
disclosure under applicable law. If you have received this message in error. are not a named recipient. or are not the employee or agent responsible for delivering this message to a named recipient. be advised that any review, disclosure.
use, dissemination. distribution, or reproduction of this message or its contents is strictly prohibited. Please notify us immediately at 208.344.6000 if you have received this message in error, and delete the message.
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UNCONDITIONAL SETTLEMENT AGREEMENT

TffiS UNCONDITIONAL SETTLEMENT AGREEMENT ("Agreement"), dated
2015, is made and entered into by and among the following parties:
January -I-;,~
Jeanette Hoffman, Don Thomas, Mari Thomas, Brian Nelson, Louise Luster, Lynda
Snodgrass, Lance Hale, Monique Hale, Roxanne Metz, Al Thornton, Toni Thornton, Blair
Hagerman, Lisa Berry, Darrin Hendricks, Kathleen (Rapley) Hendricks, Laura Elliott, Leslie
Curfman, Mike Zehner, Jose Franca, Karen Crosby, Chuck Boyer, and Kim Blough (collectively
"Appellants"); and
The Board of the Local Improvement District No. 1101 (the "Board"), an Idaho Local
Improvement District; and the Board of Ada County Commissioners ("Commissioners")
(collectively "Respondents").
Appellants and Respondents are collectively referred to herein as the "Parties."
RECITALS
I.
The Commissioners adopted Ada County Ordinance No. 780 ("Ordinance No.
780") on May 10, 2011, forming Ada County Local Improvement District No. 1101 ("Sage Acres
LID") pursuant to the Idaho Local Improvement District Code (Idaho Code §§ 50-1701 et seq.).

II.
The purpose of Sage Acres LID was to finance the construction of a water
delivery system for residential, irrigation, and fire protection use by properties within Sage
Acres. Ordinance No. 780 established the boundaries of Sage Acres LID and declared the 53
parcels of property to be benefitted and assessed.
III.
The water delivery system was designed and constructed using interim financing
provided by Ada County (the "Improvements"). The total cost of the system was $654,854.48.
IV.
An assessment roll was prepared, and the Commissioners held two public
hearings on July 30 and August 13, 2013, at which the Commissioners heard and considered a
number of objections to confirmation of the assessment roll. The Commissioners overruled the
objections and, at the conclusion of the August 13, 2013 hearing, adopted Ada County Ordinance
No. 809 ("Ordinance No. 809"), confirming the assessment roll.
V.
Ordinance No. 809 apportions the $654,854.48 cost of the Improvements evenly
among the 53 affected lots on the basis that each lot is equally benefited by the Improvements,
resulting in an assessment of $12,355.78 for each of the 53 lots within Sage Acres LID (the
"Assessments"). Ordinance No. 809 requires payment of the Assessments (1) in full of within
thirty (30) days of its adoption; or (2) in twenty (20) annual installments, including a ten percent
(10%) increase in the assessment amount to provide for a reserve fund, plus interest and a
proportionate share of bond issuance costs. Ordinance No. 809 also provides for interest and
penalties to be assessed on any past-due amounts.
UNCONDITIONAL SETTLEMENT AGREEMENT - PAGE 1
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VI.
Pursuant to Idaho Code § 50-1718, Appellants filed a Notice of Appeal from
Assessments (''Notice of Appeal") on September 18, 2013, seeking judicial review of Ordinance
Nos. 780 and 809 (the "Appeal"). Pursuant to Idaho Code§ 50-1718, Appellants were required
to post a cash bond in the amount of $10,000 ("Bond.").
VII. Appellants' Notice of Appeal raises objections to the procedures followed in
adopting each ordinance; the amount of the Assessments; the inclusion or exclusion of certain
parcels in Sage Acres LID; the materials and practices used in constructing the Improvements;
the Improvements' compliance with applicable regulations; the performance of the
Improvements; and damage allegedly done to Appellants' property during construction of the
Improvements.
VIII. Respondents maintain that Appellants' objections are waived under Idaho Code
§ 50-1727, time-barred under Idaho Code §§ 50-1709, legally irrelevant, and/or factually
baseless. Respondents also maintain that certain of Appellants lack standing to mount the
Appeal.
IX.
Based upon the terms and conditions set forth in this Agreement, the Parties desire
to resolve any and all disputes relating to the Appeal, Ordinance Nos. 780 and 809, Sage Acres
LID, the Bond, the Improvements, and the Assessments.
AGREEMENT

In consideration of the mutual covenants and conditions set forth herein and other good
and valuable consideration, the sufficiency and receipt of which is hereby acknowledged, the
Parties agree as follows:
A.

Consideration:

1.
Appellants shall be responsible for the Assessments as originally levied
accrued interest and penalties. Within five (5)
pursuant to Ordinance No. 809, plus~
business days of the execution of this Agreement by all parties, Respondents shall
provide to each Appellant a current statement showing amounts due under the
Assessments as of October 1, 2014, including penalties andaccrued interest
("Statement").
2.
Within 30 days ofreceipt of the Statement, each Appellant shall (1) tender
payment in full of the amount shown in the Statement; or (2) make arrangements to pay
the amount shown in the Statement in installments in accordance with the provisions of
Ordinance No. 809.
3.
Pursuant to the terms of the agreement between the Parties and Mediator,
Judge D. Duff McKee, the Parties shall equally split all Mediation fees incurred in
relation to the mediation held on December 22, 2014.
UNCONDITIONAL SETTLEMENT AGREEMENT-PAGE 2
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4.
Upon execution of this Agreement, the Parties shall stipulate to dismiss the
Appeal, with each side bearing their own attorney fees and costs. The Stipulation shall
also provide for the release of the Bond currently being held by the Court. The Parties
hereby waive any claim against each other for fees and costs.
B.
Release: Appellants hereby agree to forever and finally release and discharge
Respondents including, without limitation, Ada County, the Commissioners, the Board, and all
employees, agents, taxpayers, predecessors, successors, and assigns thereof from any and all
claims, demands, actions, causes of action and judgments of any nature whatsoever, known or
unknown, suspected or unsuspected, which Appellants may have had, and may now have, or may
have in the future arising from or in any way related to the Appeal, Ada County Ordinance Nos.
780 and 809, Sage Acres LID, the Bond, the Improvements, and the Assessments ("Released
Claims"). The Released Claims also include claims that Appellants may have had or may now
have against Eagle Water Company in relation to which Eagle Water Company could seek
contribution, indemnification or other recovery from Ada County. the Commissioners. the Board,
and all employees, agents, taxpayers. predecessors, successors. and assigns thereof.
C.

Miscellaneous Provisions:

1.
Recitals: The Recitals set forth above are incorporated into and made a
valid and binding part of this Agreement.

2.
Effective Date: This Agreement shall become effective on the date that
the last of the Parties executes it.
3.
Choice of Law: This Agreement shall be governed by the laws of the
State of Idaho without regard to any conflicts-of-law provision of any state law.
4.
Costs and Attorneys' Fees: If any party is required to enforce or defend
against any claim related to this Agreement, the prevailing party shall be entitled to all
reasonable attorneys' fees and costs incurred including, but not limited to, those fees and
costs incurred in connection with arbitration, mediation, litigation, trial, or appeal.
5.
Counterparts: This Agreement may be executed in any number of
counterparts, each of which shall be deemed an original, but all of which together shall
constitute one and the same instrument. If a party signs this Agreement and transmits an
electronic facsimile of its signature, each other party may rely upon the facsimile and
treat it as a signed original of this Agreement.
6.
No Admission of Liability: It is understood and agreed that this
Agreement and the covenants and releases contained herein are the result of a
compromise and for the purpose of settling disputed claims and shall not at any time or
for any purpose constitute or be considered or deemed an admission of liability or
responsibility on the part of any party thereto.
UNCONDITIONAL SETTLEMENT AGREEMENT - PAGE 3
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7.
No Assignment of Claims: The Parties hereby represent and warrant that,
except as provided for herein, no portion of any claim, demand, action, cause of action,
judgment or other matter which is the subject of this Agreement or the releases contained
herein has been assigned or transferred to any other party or entity, either directly or by
way of subrogation or operation of law, and the Parties, and each of them, further
represents and warrants they are fully authorized to enter into this Agreement.
8.
Binding: This Agreement shall be binding upon the representatives,
successors, insurers, and assigns of the Parties, and each of them, and no inducement or
agreement not herein expressed has been made to the undersigned. The terms of this
Agreement are contractual in nature and not mere recitals.
9.
Further Acts: The Parties agree to do any further acts, or to execute and
deliver any and all further documents or instruments, as any other party hereto may
reasonably require for the purpose of giving full effect to the provisions of this
Agreement.
10.
Headings: The headings in this Agreement are inserted for convenience
only and shall not affect the meaning or interpretation of this Agreement in any manner.
11.
Integrated Agreement: This Agreement contains and constitutes the entire
agreement between the Parties concerning the subject matter of the Agreement and
supersedes any and all prior agreements, arrangements, or understandings between the
Parties relating to such subject matter.
No oral understandings, statements,
representations, promises, or inducements contrary to the terms of this Agreement exist.
No express or implied representations, warranties, covenants, or conditions, other than
those set forth herein or imposed by law, have been made or relied upon by any party.
12.
Amendment: This Agreement may be amended or modified only by an
instrument in writing executed by the Parties.
13.
Time of Essence: Time is of the essence in the performance of the
obligations of the Parties under this Agreement.
14.
Severability: If any provision of this Agreement is held by a court of
competent jurisdiction to be invalid, void, or unenforceable for whatever reason, the
remaining provisions not so declared shall, nevertheless, continue in full force and effect,
without being impaired in any manner whatsoever, provided the material intent of the
Agreement is not compromised.
15.
No Construction Against Author: This Agreement shall be construed
without regard to the person or entity who drafted it and as if all Parties had participated
equally in its drafting.
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16.
Independent Legal Advice: The Parties, and each of them, represent and
warrant that they have read this Agreement and understand and voluntarily accept its
terms and conditions, and that they have received or had the opportunity to obtain
independent legal advice from their respective attorneys with respect to the meaning of
this Agreement and the advisability of making the settlement on the terms and conditions
contained herein. No presumption shall be made in favor of or against any party as a
result of the preparation or drafting of this Agreement. Each party, together with the
party's advisors, has made such investigation of the facts and the law pertaining to this
Agreement, and of all the matters pertaining thereto, as the party deems necessary. Each
party forever waives all rights to assert that this Agreement was the result of a mistake in
law or in fact.
17.
No Waiver of Right to Enforce: A waiver of any breach of, or failure to
enforce, any of the terms or conditions of this Agreement shall not in any way affect,
limit, or waive a party's right to enforce noncompliance thereafter with each and every
term and condition of this Agreement.
IN WITNESS WHEREOF, the undersigned have executed this Agreement on the date
stated.

APPELLANTS:

Date:

By:
Jeanette Hoffman

Date:

By:
Don Thomas

Date:

By:
Mari Thomas

Date:

By:
Brian Nelson

Date:

By:
Louise Luster
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Date:

-----------

Date:

By:
Lynda Snodgrass

By:
Lance Hale

Date:

By:
Monique Hale

Date:

By:
Roxanne Metz

Date:

By:
Al Thornton

Date:

By:
Toni Thornton

Date:

By:
Blair Hagerman

Date:

By:
Lisa Berry

Date:

By:
Darrin Hendricks
By:

Date:

Date:

Kathleen (Rapley) Hendricks

-----------

By:
Laura Elliott
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Date:

By:
Leslie Curfman

Date:

By:
Mike Zehner

Date:

By:
Jose Franca

Date:

By:
Karen Crosby

Date:

By:
Chuck Boyer

Date:

By:
Kim Blough
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COMMISSIONERS:
Board of Ada County Commissioners

By:
David L. Case, Commissioner
By:
Jim Tibbs, Commissioner
ATTEST:

By:
Rick Yzaguirre, Commissioner

Christopher D. Rich, Ada County Clerk
Date _ _ _ _ _ _ _ _ _ _ _ __

BOARD:
Board of the Local Improvement District No.
1101 Commissioners

By:
David L. Case, Chairman
By:
Jim Tibbs, Commissioner
ATTEST:

By:
Rick Yzaguirre, Commissioner

Christopher D. Rich, Ada County Clerk
Date

-------------

UNCONDITIONAL SETTLEMENT AGREEMENT - PAGE 8
03304.0032.7152837.6

000577

e
UNCONDITIONAL SETTLEMENT AGREEMENT

THIS UNCONDITIONAL SETTLEMENT AGREEMENT ("Agreement"), dated
January __, 2015, is made and entered into by and among the following parties:
Jeanette Hoffman, Don Thomas, Mari Thomas, Brian Nelson, Louise Luster, Lynda
Snodgrass, Lance Hale, Monique Hale, Roxanne Metz, Al Thornton, Toni Thornton, Blair
Hagerman, Lisa Berry, Darrin Hendricks, Kathleen (Rapley) Hendricks, Laura Elliott, Leslie
Curfman, Mike Zehner, Jose Franca, Karen Crosby, Chuck Boyer, and Kim Blough (collectively
"Appellants"); and
The Board of the Local Improvement District No. 1101 (the "Board"), an Idaho Local
Improvement District; and the Board of Ada County Commissioners ("Commissioners")
(collectively "Respondents").
Appellants and Respondents are collectively referred to herein as the "Parties."
RECITALS

I.
The Commissioners adopted Ada County Ordinance No. 780 ("Ordinance No.
780") on May 10, 2011, forming Ada County Local Improvement District No. 1101 ("Sage Acres
LID") pursuant to the Idaho Local Improvement District Code (Idaho Code §§ 50-1701 et seq.).
II.
The purpose of Sage Acres LID was to finance the construction of a water
delivery system for residential, irrigation, and fire protection use by properties within Sage
Acres. Ordinance No. 780 established the boundaries of Sage Acres LID and declared the 53
parcels of property to be benefitted and assessed.
III.
The water delivery system was designed and constructed using interim financing
provided by Ada County (the "Improvements"). The total cost of the system was $654,854.48.
N.
An assessment roll was prepared, and the Commissioners held two public
hearings on July 30 and August 13, 2013, at which the Commissioners heard and considered a
number of objections to confirmation of the assessment roll. The Commissioners overruled the
objections and, at the conclusion of the August 13, 2013 hearing, adopted Ada County Ordinance
No. 809 ("Ordinance No. 809"), confirming the assessment roll.

V.
Ordinance No. 809 apportions the $654,854.48 cost of the Improvements evenly
among the 53 affected lots on the basis that each lot is equally benefited by the Improvements,
resulting in an assessment of $12,355.78 for each of the 53 lots within Sage Acres LID (the
"Assessments"). Ordinance No. 809 requires payment of the Assessments (1) in full of within
thirty (30) days of its adoption; or (2) in twenty (20) annual installments, including a ten percent
(10%) increase in the assessment amount to provide for a reserve fund, plus interest and a
proportionate share of bond issuance costs. Ordinance No. 809 also provides for interest and
penalties to be assessed on any past-due amounts.
UNCONDITIONAL SETTLEMENT AGREEMENT - PAGE 1
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VI.
Pursuant to Idaho Code § 50-1718, Appellants filed a Notice of Appeal from
Assessments (''Notice of Appeal") on September 18, 2013, seeking judicial review of Ordinance
Nos. 780 and 809 (the "Appeal"). Pursuant to Idaho Code§ 50-1718, Appellants were required
to post a cash bond in the amount of $10,000 ("Bond.").
VII. Appellants' Notice of Appeal raises objections to the procedures followed in
adopting each ordinance; the amount of the Assessments; the inclusion or exclusion of certain
parcels in Sage Acres LID; the materials and practices used in constructing the Improvements;
the Improvements' compliance with applicable regulations; the performance of the
Improvements; and damage allegedly done to Appellants' property during construction of the
Improvements.
VIII. Respondents maintain that Appellants' objections are waived under Idaho Code
§ 50-1727, time-barred under Idaho Code §§ 50-1709, legally irrelevant, and/or factually
baseless. Respondents also maintain that certain of Appellants lack standing to mount the
Appeal.
IX.
Based upon the terms and conditions set forth in this Agreement, the Parties desire
to resolve any and all disputes relating to the Appeal, Ordinance Nos. 780 and 809, Sage Acres
LID, the Bond, the Improvements, and the Assessments.
AGREEMENT

In consideration of the mutual covenants and conditions set forth herein and other good
and valuable consideration, the sufficiency and receipt of which is hereby acknowledged, the
Parties agree as follows:

A.

Consideration:

1.
Appellants shall be responsible for the Assessments as originally levied
pursuant to Ordinance No. 809, plus any accrued interest and penalties. Within five (5)
business days of the execution of this Agreement by all parties, Respondents shall
provide to each Appellant a current statement showing amounts due under the
Assessments as of October 1, 2014, including accrued interest ("Statement").
2.
Within 30 days of receipt of the Statement, each Appellant shall ( 1) tender
payment in full of the amount shown in the Statement; or (2) make arrangements to pay
the amount shown in the Statement in installments in accordance with the provisions of
Ordinance No. 809.
3.
Pursuant to the terms of the agreement between the Parties and Mediator,
Judge D. Duff McKee, the Parties shall equally split all Mediation fees incurred in
relation to the mediation held on December 22, 2014.
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4.
Upon execution of this Agreement, the Parties shall stipulate to dismiss the
Appeal, with each side bearing their own attorney fees and costs. The Stipulation shall
also provide for the release of the Bond currently being held by the Court. The Parties
hereby waive any claim against each other for fees and costs.
B.
Release: Appellants hereby agree to forever and finally release and discharge
Respondents including, without limitation, Ada County, the Commissioners, the Board, and all
employees, agents, taxpayers, predecessors, successors, and assigns thereof from any and all
claims, demands, actions, causes of action and judgments of any nature whatsoever, known or
unknown, suspected or unsuspected, which Appellants may have had and may now have arising
from or in any way related to the Appeal, Ada County Ordinance Nos. 780 and 809, Sage Acres
LID, the Bond, the Improvements, and the Assessments ("Released Claims"). The Released
Claims also include claims that Appellants may have had or may now have against Eagle Water
Company in relation to which Eagle Water Company could seek contribution, indemnification or
other recovery from Ada County, the Commissioners, the Board, and all employees, agents,
taxpayers, predecessors, successors, and assigns thereof.
C.

Miscellaneous Provisions:

1.
Recitals: The Recitals set forth above are incorporated into and made a
valid and binding part of this Agreement.
2.
Effective Date: This Agreement shall become effective on the date that
the last of the Parties executes it.
3.
Choice of Law: This Agreement shall be governed by the laws of the
State of Idaho without regard to any conflicts-of-law provision of any state law.
4.
Costs and Attorneys' Fees: If any party is required to enforce or defend
against any claim related to this Agreement, the prevailing party shall be entitled to all
reasonable attorneys' fees and costs incurred including, but not limited to, those fees and
costs incurred in connection with arbitration, mediation, litigation, trial, or appeal.
5.
Counterparts: This Agreement may be executed in any number of
counterparts, each of which shall be deemed an original, but all of which together shall
constitute one and the same instrument. If a party signs this Agreement and transmits an
electronic facsimile of its signature, each other party may rely upon the facsimile and
treat it as a signed original of this Agreement.
6.
No Admission of Liability: It is understood and agreed that this
Agreement and the covenants and releases contained herein are the result of a
compromise and for the purpose of settling disputed claims and shall not at any time or
for any purpose constitute or be considered or deemed an admission of liability or
responsibility on the part of any party thereto.
UNCONDITIONAL SETTLEMENT AGREEMENT - PAGE 3
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7.
No Assignment of Claims: The Parties hereby represent and warrant that,
except as provided for herein, no portion of any claim, demand, action, cause of action,
judgment or other matter which is the subject of this Agreement or the releases contained
herein has been assigned or transferred to any other party or entity, either directly or by
way of subrogation or operation of law, and the Parties, and each of them, further
represents and warrants they are fully authorized to enter into this Agreement.
8.
Binding: This Agreement shall be binding upon the representatives,
successors, insurers, and assigns of the Parties, and each of them, and no inducement or
agreement not herein expressed has been made to the undersigned. The terms of this
Agreement are contractual in nature and not mere recitals.
9.
Further Acts: The Parties agree to do any further acts, or to execute and
deliver any and all further documents or instruments, as any other party hereto may
reasonably require for the purpose of giving full effect to the provisions of this
Agreement.
10.
Headings: The headings in this Agreement are inserted for convenience
only and shall not affect the meaning or interpretation of this Agreement in any manner.
11.
Integrated Agreement: This Agreement contains and constitutes the entire
agreement between the Parties concerning the subject matter of the Agreement and
supersedes any and all prior agreements, arrangements, or understandings between the
Parties relating to such subject matter.
No oral understandings, statements,
representations, promises, or inducements contrary to the terms of this Agreement exist.
No express or implied representations, warranties, covenants, or conditions, other than
those set forth herein or imposed by law, have been made or relied upon by any party.
12.
Amendment: This Agreement may be amended or modified only by an
instrument in writing executed by the Parties.
13.
Time of Essence: Time is of the essence in the performance of the
obligations of the Parties under this Agreement.
14.
Severability: If any provision of this Agreement is held by a court of
competent jurisdiction to be invalid, void, or unenforceable for whatever reason, the
remaining provisions not so declared shall, nevertheless, continue in full force and effect,
without being impaired in any manner whatsoever, provided the material intent of the
Agreement is not compromised.
15.
No Construction Against Author: This Agreement shall be construed
without regard to the person or entity who drafted it and as if all Parties had participated
equally in its drafting.

UNCONDITIONAL SETTLEMENT AGREEMENT - PAGE 4
03304.0032. 7152837 .6

000581

.

16.
Independent Legal Advice: The Parties, and each of them, represent and
warrant that they have read this Agreement and understand and voluntarily accept its
terms and conditions, and that they have received or had the opportunity to obtain
independent legal advice from their respective attorneys with respect to the meaning of
this Agreement and the advisability of making the settlement on the terms and conditions
contained herein. No presumption shall be made in favor of or against any party as a
result of the preparation or drafting of this Agreement. Each party, together with the
party's advisors, has made such investigation of the facts and the law pertaining to this
Agreement, and of all the matters pertaining thereto, as the party deems necessary. Each
party forever waives all rights to assert that this Agreement was the result of a mistake in
law or in fact.
17.
No Waiver of Right to Enforce: A waiver of any breach of, or failure to
enforce, any of the terms or conditions of this Agreement shall not in any way affect,
limit, or waive a party's right to enforce noncompliance thereafter with each and every
term and condition of this Agreement.
IN WITNESS WHEREOF, the undersigned have executed this Agreement on the date
stated.

APPELLANTS:

Date:

By:
Jeanette Hoffman

Date:

By:
Don Thomas

Date:

By:
Mari Thomas

Date:

By:
Brian Nelson

Date:

By:
Louise Luster

UNCONDITIONAL SETTLEMENT AGREEMENT - PAGE 5
03304.0032.7152837.6

000582

Date:

-----------

Date:

By:
Lynda Snodgrass

By:
Lance Hale

Date:

By:
Monique Hale

Date:

By:
Roxanne Metz

Date:

By:
Al Thornton

Date:

By:
Toni Thornton

Date:

By:
Blair Hagerman

Date:

By:
Lisa Berry

Date:

By:
Darrin Hendricks

Date:

By:

Date: - - - - - - - - - - -

By:

Kathleen (Rapley) Hendricks

Laura Elliott
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Date:

By:
Leslie Curfman

Date:

By:
Mike Zehner

Date:

By:
Jose Franca

Date:

By:
Karen Crosby

Date:

By:
Chuck Boyer

Date:

By:
Kim Blough
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COMMISSIONERS:
Board of Ada County Commissioners

By:
David L. Case, Commissioner
By:
Jim Tibbs, Commissioner
ATTEST:

By:
Rick Yzaguirre, Commissioner

Christopher D. Rich, Ada County Clerk
Date - - - - - - - - - - - -

BOARD:
Board of the Local Improvement District No.
1101 Commissioners

By:
David L. Case, Chairman
By:
Jim Tibbs, Commissioner
ATTEST:

By:
Rick Yzaguirre, Commissioner

Christopher D. Rich, Ada County Clerk
Date

------------
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Lynnette M. Davis, ISB No. 5263
Dane A. Bolinger, ISB No. 9104
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: 208.344.6000
Facsimile: 208.954.5213
Email: ldavis@hawleytroxell.com
dbolinger@hawleytroxell.com
Attorneys for Respondents
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
JEANETTE HOFFMAN, DON THOMAS,
)
MARI THOMAS, BRIAN NELSON, LOUISE )
LUSTER, LYNDA SNODGRASS, LANCE
)
HALE, MONIQUE HALE, ROXANNE METZ,)
AL THORNTON, TONI THORNTON, BLAIR )
HAGERMAN, LISA BERRY, DARRIN
)
HENDRICKS, KATHLEEN (RAPLEY)
)
)
HENDRICKS, LAURA ELLIOTT, LESLIE
)
CURFMAN, MIKE ZEHNER, JOSE
)
FRANCA, KAREN CROSBY, CHUCK
BOYER, and KIM BLOUGH,
)

Case No. CV OC 1316705
RESPONDENTS' REPLY IN
FURTHER SUPPORT OF MOTION
FOR SUMMARY JUDGMENT

)

Appellants,

)
)
vs.
)
)
THE BOARD OF THE LOCAL
)
IMPROVEMENT DISTRICT NO. 1101, an
)
Idaho Local Improvement District; BOARD OF )
ADA COUNTY COMMISSIONERS,
)
)
Respondents.
)
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Respondents Board of the Local Improvement District No. 1101 and Board of Ada
County Commissioners (collectively "Respondents") respectfully submit this reply memorandum
in further support of Respondents' Motion for Summary Judgment.

I.

PROCEDURAL BACKGROUND

As this Court is aware, on December 11, 2014, Respondents filed a motion for summary
judgment, a memorandum of law in support of summary judgment, and various declarations and
exhibits (collectively, "Respondents MSJ''), all demonstrating that there is no legitimate question
of fact that Respondents are entitled to judgment as a matter of law pursuant to Idaho Rule of
Civil Procedure 56. Now, for the second time, Appellants have failed to file any substantive
opposition to Respondents' MSJ.

Thus, a detailed recitation of the procedural history of

Respondents' MSJ is necessary.
On December 15, 2014, this Honorable Court issued a Notice of Hearing on Summary
Judgment and Scheduling Order. Pursuant to that Order, a hearing on Respondents' MSJ was
scheduled for January 27, 2015 at 3:30 p.m. Appellants were ordered to file their "opposing
affidavits and answering briefs within fourteen (14) [days] prior to the hearing." (See Dec. 15,
2014 Scheduling Order.) Thus, Appellants opposition to Respondents' Motion for Summary
Judgment was due by no later than January 13, 2015.
The Scheduling Order further notes, in all capital and bold lettering, "NO PARTY WILL
BE PERMITTED TO FILE ANY AFFIDAVITS OR ADDITIONAL BRIEFING AFTER THE
TIME PERIODS SET FORTH IN THIS ORDER WITHOUT PERMISSION FROM THE
COURT." (See id.) Appellants failed to file any opposing affidavits or answering briefs to
Respondents' Motion for Summary Judgment by the January 13, 2015 due date.

Instead,

RESPONDENTS' REPLY IN FURTHER SUPPORT OF
MOTION FOR SUMMARY JUDGMENT -2
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Appellants filed a document entitled "Appellants' Motion to Dismiss Appeal With Prejudice,"
and that substantively requested the Court to enforce an alleged settlement agreement.
On Tuesday, January 27, 2015, the parties appeared before this Court on Respondents'
MSJ and on Appellants' so-called "Motion to Dismiss." As this Court is aware, at that hearing,
Judge Hansen held that Appellants' "Motion to Dismiss" was actually a motion seeking to
enforce a settlement agreement and, therefore, should have been filed as a Motion for Summary
Judgment.

The Court agreed to grant Appellants leave to re-file their motion seeking

enforcement of the purported settlement agreement as a Motion for Summary Judgment. The
Court also granted the Appellants more time to respond to Respondents' MSJ.

The Court

ordered briefing as follows:

February 17, 2015 - Due Date for Appellants' Motion for
Summary Judgment to Enforce Settlement Agreement;
March 3, 2015 - Due Date for Respondents to Respond to
Appellants' Motion for Summary Judgment to Enforce
Settlement Agreement; and Due Date for Appellants to
Respond to Respondents' MSJ (originally filed on December
11, 2014);
March 10, 2015 - Due Date for Appellants' Reply in Further
Support of Motion for Summary Judgment; Due Date for
Respondents' Reply in Further Support of Respondents' MSJ;
March 12, 2015 at 4:00 p.m. - Hearing Before this Court on
Both Motions for Summary Judgment.
As a result of this new briefing schedule, the trial in this matter was postponed from March 9,
2015, to April 13, 2015.
On February 17, 2015, Appellants filed their Motion for Summary Judgment to Enforce
Settlement Agreement. On March 3, 2015, Respondents filed their Opposition to Appellants'
Motion to Enforce Settlement Agreement and related evidentiary and supporting materials. On
RESPONDENTS' REPLY IN FURTHER SUPPORT OF
MOTION FOR SUMMARY JUDGMENT - 3
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March 3, 2015, Appellants failed to file any opposition to Respondents' MSJ as ordered by the
Court at the hearing January 27, 2015. As of the date of this filing, Appellants still have not filed
any opposition to Respondents' MSJ that was originally filed on December 11, 2014, nearly
three months ago.

II.
A.

ARGUMENT

This Court Should Grant Respondents' Motion for Summary Judgment as
Unopposed.
Summary judgment "shall be rendered forthwith if the pleadings, depositions, and

admissions on file, together with the affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to judgment as a matter of law." I.R.C.P.
56(c). "A disputed fact will not be deemed 'material' for summary judgment purposes unless it
relates to an issue disclosed by the pleadings." Matthews v. Jones, 147 Idaho 224, 227, 207 P.3d
200, 203 (Ct. App. 2009). "Summary judgment dismissal of a claim is appropriate where the
plaintiff fails to submit evidence to establish an essential element of the claim." See Nelson v.

City of Rupert, 128 Idaho 199, 202, 911 P.2d 1111, 1114 (1996); Aardema v. U.S. Dairy
Systems, Inc., 147 Idaho 785,789,215 P.3d 505,509 (2009) (quoting Nelson).
Here, Respondents properly filed and noticed their MSJ that demonstrates that under the
undisputed factual record of the case, Respondents are entitled to judgment as a matter of law.
Appellants failed to file any affidavits or opposition whatsoever to Respondents' Motion for
Summary Judgment. As such, Appellants cannot demonstrate any question of fact and have
failed to submit any evidence in support of their claims.. Accordingly, Respondents are entitled
to summary judgment.

RESPONDENTS' REPLY IN FURTHER SUPPORT OF
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B.

This Court Should Not Allow Appellants to File any Belated Briefs or Materials in
Opposition to Respondents' MSJ.
Respondents anticipate that Appellants may belatedly file some sort of opposition to

Respondents' MSJ. Of course, allowing such a belated opposition to stand would be improper,
as Respondents' reply is due in short order, and the Court's hearing on this motion is scheduled
next week on March 12, 2015 at 4:00 p.m. Moreover, additional delays in the briefing or hearing
_ of this matter would be prejudicial as the trial in this case has already been delayed once and the
Court has indicated a willingness to keep the current trial date. Accordingly, this Court should
not entertain any belated filings from the Appellants and any such filings made in relation to
Respondent's MSJ before the hearing on March 12th should be stricken.

III.

CONCLUSION

For the reasons explained above, Respondents respectfully request that the Court grant
summary judgment in their favor.
DATED THIS 5-f1day of March, 2015.
HAWLEY TROXELL ENNIS & HAWLEY LLP

te M. Davis, ISB No. 5263
eys for Respondents
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this &_fzaay of March, 2015, I caused to be served a true
copy of the foregoing RESPONDENTS' REPLY IN FURTHER SUPPORT OF MOTION FOR
SUMMARY JUDGMENT by the method indicated below, and addressed to each of the
following:
Andrew T. Schoppe
THE LAW OFFICE OF ANDREW T. SCHOPPE PLLC

419 S. 13th Street
Boise, ID 83702
[Attorneys for Plaintiffs]

D U.S. Mail, Postage Prepaid
D Hand Delivered
D Overnight Mail
DE-mail: andrew@schoppelaw.com
0 Telecopy: 208.392.1607
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THE LAW OFFICE OF ANDREW T. SCHOPPE, PLLC
ANDREW T. SCHOPPE, SBN 8110
419 S. 131h Street
Boise, ID 83702
Tel.: 208.450.3797
Fax: 208.392.1607
andrew@schoppelaw.com

e
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FIL~tft</

NO.
A.M.----'

MAR 1 1 2015
CHRISTOPHER 0. RICH, Clerk
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Attorney for Appellants

IN THE DISI'RICT COURT OF THE FOURTH JUDICIAL DISI'RICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
CASE NO. CV OC 13 16705

JEANETTE HOFFMAN, et al.,

Hon. Timothy Hansen, Presiding

Appellants,
vs.
THE BOARD OF THE LOCAL
IMPROVEMENT DISTRICT NO. 1101, an
Idaho Local Improvement District; BOARD OF
ADA COUNTY COMMISSIONERS,

APPELLANTS' NOTICE OF NONOPPOSITION TO RESPONDENT'S
MOTION FOR SUMMARY JUDGMENT

Respondents.
TO:

THE COURT, AND TO THE RESPONDENT AND ITS ATTORNEYS OF RECORD:
The Appellants hereby notify the Court and opposing counsel that, consistent with the

Appellants' contention that this matter settled at mediation on December 22, 2014, and in
furtherance of their desire to not incur the significant expenses associated with a trial on this
matter, they do not oppose Respondent's request that this appeal be dismissed.
Appellants' decision to decline to oppose the Respondent's request for dismissal does not,
however, have any bearing on the reasonableness of the legal or factual grounds for the appeal
itself, and Appellants will outline those grounds in the event that their own motion for summary
NOTICE OF NON-OPPOSITION TO MOTION FOR SUMMARY JUDGMENT

- 1-

ORIGINAL
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To: Ada County Courthouse

Page3of4 •

2015-03-1119:29:30 (GMT)

•

12083921607 From: AndrewT. Schoppe

judgment is not granted and/or if Respondent moves for an award of attorney's fees or costs
beyond the costs specifically allowed by I.C. § 50-1718.

Respectfully submitted,
DATE: March 11, 2015

THE LAW OFFICE OF
ANDREW T. SCHOPPE, PLLC

By:
ANDREW T. SCHOPPE
Attorney for Appellants,
Jeanette Hoffman, Don Thomas, Mari Thomas,
Brian Nelson, Louise Luster, Lynda Snodgrass,
Lance Hale, Monique Hale, Roxanne Metz, AI
Thornton, Toni Thornton, Blair Hagerman, Lisa
Berry, Darrin Hendricks, Kathleen (Rapley)
Hendricks, Laura Elliott, Leslie Curfman, Mike
Zehner, Jose Franca, Karen Crosby, Chuck Boyer,
and Kim Blough

NOTICE OF NON-OPPOSITION TO MOTION FOR SUMMARY nJDGMENT
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12083921607 From: AndrewT. Schoppe

CERTIFICATE OF SERVICE
I, the undersigned, certify that on the 11th day of March, 2015, I caused a true and correct
copy of the following documents to be served upon the parties identified below as follows:
Document(s) served:
APPELLANTS' NOTICE OF NON-OPPOSITION TO RESPONDENT'S MOTION FOR
SUMMARY JUDGMENT

Parties served:
Counsel for Respondents

Lynnette M. Davis, Attorney at Law
Hawley Troxell
877 Main Street,
Ste. 1000
Boise, ID 83702
jscott@hawleytroxell .com
F: 208.954.5262

Filed with/Notice to:
Court

Ada County Courthouse
200 W Front St
Boise, ID
Fax: 208.287.6919

Manner of service:
X

Facsimile

---

U.S. mail

- - - Electronic service and/or ECF

ANDREW T. SCHOPPE

--- Hand-delivery
--- Personal service

NOTICE OF NON-OPPOSITION TO MOTION FOR SUMMARY nJOOMENT
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
1

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

2
3

4
5

6
7
8

9

10

JEANETTE HOFFMAN, DON THOMAS,
MARI THOMAS, BRIAN NELSON,
LOUISE LUSTER, LYNDA SNODGRASS,
LANCE HALE, MONIQUE HALE,
ROXANNE METZ, AL THORNTON, TONI
THORNTON, BLAIR HAGERMAN, LISA
BERRY, DARRIN HENDRICKS,
KATHLEEN (RAPLEY) HENDRICKS,
LAURA ELLIOTT, LESLIE CURFMAN,
MIKE ZEHNER, JOSE FRANCA, KAREN
CROSBY, CHUCK BOYER, and KIM
BLOUGH,

11

12

Appellants,

15

CHRISTOPHER D. RICH, Clerk
By KARI MAXWELL
ot!PUTV

Case No. CVOC 1316705

vs.

MEMORANDUM DECISION
AND ORDER

13
14

MAR 30 2015

THE BOARD OF THE LOCAL
IMPROVEMENT DISTRICT NO. 1101, an
Idaho Local Improvement District; BOARD
OF ADA COUNTY COMMISSIONERS,

16
17

Respondents.

18

BACKGROUND

19
20

This is an appeal seeking judicial review of assessments for the Sage Acres Local
Improvement District.

21

Respondents' Motion for Summary Judgment was filed on December 11, 2014, along with a
22

supporting memorandum, the Affidavit of Theodore E. Argyle in Support of Respondents' Motion

23

for Summary Judgment, the Declaration of Kathleen (Kat) M. Donovan in Support of Respondents'

24

Motion for Summary Judgment, the Declaration of Bruce Krisko, the Declaration of Daniel E.

25

Mooney, and the Declaration of Cathy Cooper, P.E. On January 14, 2015, Appellants' Motion to
Dismiss Appeal With Prejudice was filed, along with the Declaration of Andrew T. Schoppe and a

26
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Memorandum in Support of Appellants' Motion to Dismiss Appeal With Prejudice. 1 On the same
1

date, Appellants also filed a Notice of Settlement of Appeal.
2

Respondents' Reply in Further

Support of Motion for Summary Judgment was filed on January 20, 2015.

3

At a hearing on January 27, 2015, the Court indicated it would treat Appellants' motion to

4

dismiss as a motion for summary judgment to enforce a settlement agreement and allowed the

5

parties additional time to file further briefing on the matter.
Appellants' Motion for Summary Judgment (Enforcement of Settlement Agreement) was

6

filed on February 17, 2015, along with Appellants' Memorandum in Support of Motion for
7

Summary Judgment and Supporting Declarations. On March 2, 2015, Appellants filed

8

Supplemental Evidence in Support of Appellants' Motion for Summary Judgment (Enforcement of

9

Settlement Agreement). Respondents' Opposition to Appellants' Motion for Summary Judgment

10

and Enforcement of Settlement Agreement was filed on March 3, 2015, along with the Affidavit of
Theodore E. Argyle in Opposition to Appellants' Motion for Summary Judgment to Enforce

11

Settlement Agreement and the Declaration of Lynnette M. Davis in Opposition to Appellants'
12

Motion for Summary Judgment to Enforce Settlement Agreement. On March 5, 2015, Respondents

13

filed a Reply in Further Support of Motion for Summary Judgment. Appellants filed a Notice of

14

Non-Opposition to Respondents' Motion for Summary Judgment on March 11, 2015.
Hearing on Appellants' and Respondents' motions for summary judgment was held on

15

March 12, 2015, at which time the Court took both matters under advisement.
16

17

DISCUSSION

18

Summary judgment is appropriate where "the pleadings, depositions, and admissions on file,

19

together with the affidavits, if any, show that there is no genuine issue as to any material fact and

20

that the moving party is entitled to a judgment as a matter of law." Beaudoin v. Davidson Trust
Co., 151 Idaho 701, 704, 263 P.3d 755, 758 (2011), quoting I.R.C.P. 56(c). The burden is on the

21

moving party to show that no genuine issues of material fact exist. Soignier v. Fletcher, 151 Idaho

22

322, 324, 256 P.3d 730, 732 (2011), citing Stoddart v. Pocatello Sch. Dist. No. 25, 149 Idaho 679,

23

683,239 P.3d 784, 788 (2010). Disputed facts are "liberally construed in favor of the nonmoving

24

party and 'all reasonable inferences that can be drawn from the record are to be drawn in favor of

25
1 The

26

Court notes that an additional copy of the Memorandum in Support of Appellants' Motion to Dismiss Appeal With
Prejudice was filed on January 26, 2015.
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the nonmoving party."' Patterson v. State of Idaho, Dep't of Health & Welfare, 151 Idaho 310,
1

315,256 P.3d 718, 723 (2011), quoting Mackay v. Four Rivers Packing Co., 145 Idaho 408,410,
2

179 P.3d 1064, 1066 (2008).

"If reasonable people might reach a different conclusion from

3

conflicting inferences based on the evidence," then the summary judgment motion must be denied.

4

Cramer v. Slater, 146 Idaho 868, 873, 204 P.3d 508, 513 (2009), citing Mackay, 145 Idaho at 410,

5

179 P.3d at 1066.
At the March 12, 2015, hearing, a discussion was held on the record regarding whether

6

Appellants' summary judgment was moot in light of the Notice of Non-Opposition to Respondents'
7

Motion for Summary Judgment which was filed by Appellants on March 11, 2015. Ultimately the

8

Court indicated that it would hear argument as to both motions for summary judgment, and

9

Appellants were in agreement that if the Court denied Appellants' summary judgment motion, then

10

Appellants' non-opposition to Respondents' summary judgment motion would be in effect and the
Court could summarily grant Respondents' motion and dismiss the appeal.

11

Respondents also noted their position that the issue of whether the parties entered into a
12

settlement agreement was not properly before the Court, as Appellants had not amended their

13

pleadings to include a cause of action for breach of settlement agreement, or filed a separate action

14

for breach of settlement agreement.

15

The Court notes that the existence of a valid settlement

agreement "is a complete defense to an action based upon the original claim. The agreement
supersedes and extinguishes all pre-existing claims the parties intended to settle." Vanderford Co.,

16

Inc. v. Knudson, 150 Idaho 664, 670, 249 P.3d 857, 863 (2011), quoting Goodman v. Lothrop, 143
17

Idaho 622, 625, 151 P.3d 818, 821 (2007). A party to an action in which a settlement agreement is

18

reached need not initiate a new action to enforce the settlement agreement. Vanderford, 150 Idaho

19

at 6_70, 249 P.3d at 863, citing Mihalka v. Shepherd, 145 Idaho 547, 551, 181 P.3d 473,477 (2008).

20

Further, the Idaho Supreme Court has recognized that "[a]lthough the better practice is to amend the
pleadings to [add] a cause of action based upon the settlement agreement, a party seeking to enforce

21

the agreement can also do so by motion in the existing lawsuit before it is dismissed." Estate of

22

Holland v. Metropolitan Property and Cas. Ins. Co., 153 Idaho 94, 100, 279 P.3d 80, 86 (2012),

23

citing Vanderford, 150 Idaho at 670, 249 P.3d at 863. Such a motion is treated as a motion for

24

summary judgment when no evidentiary hearing has been conducted. Estate of Holland, 153 Idaho

25

at 100, 279 P.3d at 86, quoting Vanderford, 150 Idaho at 671, 249 P.3d at 864. Accordingly, the

26
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Court is satisfied that it may properly address Appellants' motion for summary judgment to enforce
1

the settlement agreement.
2
3

4
5

Appellants' Motion for Summary Judgment
On December 22, 2014, the parties engaged in a mediation conducted by the Honorable D.
Duff McKee. At the conclusion of that mediation, Judge McKee prepared a handwritten document
containing certain terms of settlement.

See attachment to Notice of Settlement of Appeal

6

(hereinafter Memorandum of Settlement). The Memorandum of Settlement was signed by counsel
7

8

9

for, as well as certain representatives of, both Appellants and Respondents.

That document

provides:
County & LID will pay its own litigation costs & fees, and waive any claim against
Appellants for costs & fees.

10
11

12
13

All parties to stipulate to dismissal of all claims, with prejudice and without fees and
costs.
Appellant property owners to be responsible for LID assessment fees as originally
billed, plus accrued interest.* Appellants to pay their own legal costs & fees including
their Yz of mediation fee.

14
15
16
17

*Property owner to be provided w/current statement of amounts due as of 10/1/14
including interest; Owner to have 30 days from date of close on this agreement to pay
off the LID plus interest, or to pay the annual installment, plus annual interest,
(plus security fund deposit ifrequired.)
Appellants are seeking to enforce the Memorandum of Settlement as written.

18

A settlement agreement "stands on the same footing as any other contract and is governed

19

by the same rules and principles as are applicable to contracts generally." Vanderford, 150 Idaho at

20

672, 249 P.3d at 865, quoting Wilson v. Bogert, 81 Idaho 535, 542, 347 P.2d 341, 345 (1959).
Those general principles are as follows:

21

22
23

24
25

Formation of a valid contract requires that there be a meeting of the minds as
evidenced by a manifestation of mutual intent to contract. . . . This manifestation takes
the form of an offer and acceptance. . . . In a dispute over contract formation it is
incumbent upon the plaintiff to prove a distinct and common understanding between
the parties. . . . There must be a meeting of the minds on the essential terms of the
agreement. . . . A contract must be complete, definite, and certain in all its material
terms, or contain provisions which are capable in themselves of being reduced to
certainty.

26
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Lawrence v. Hutchinson, 146 Idaho 892, 898, 204 P.3d 532, 538 (Ct. App. 2009) (internal citations
1

omitted). The determination of the existence of a sufficient meeting of the minds to form a contract
2

is generally a question of fact to be determined by the trier of fact. Vanderford, 150 Idaho at 672,

3

249 P.3d at 865, quoting Shields & Co. v. Green, 100 Idaho 879, 882, 606 P.2d 983, 986 (1980).

4

For the following reasons the Court concludes that there are material issues of fact which preclude

5

summary judgment on the issue of whether the parties entered into a binding settlement agreement.
Appellants assert that the Memorandum of Settlement constitutes an enforceable settlement

6

agreement. Respondents acknowledge that the Memorandum of Settlement sets forth some of the
7

terms agreed to, but they assert there was no meeting of the minds as to a material term not

8

contained in that writing. In considering whether a writing is fully integrated, the Court must

9

examine "the intent of the parties, revealed by their conduct and language, and by the surrounding

10

circumstances."

Nysingh v. Warren, 94 Idaho 384, 385, 488 P.2d 355, 356 (1971) (citation

omitted). The mere existence of a document does not establish integration. Id See also Valley
11

Bank v. Christensen, 119 Idaho 496, 498, 808 P .2d 415, 417 ( 1991 ).
12

Respondents indicate they believed that a full release of Appellants' existing, future, and

13

potential claims against Respondents and their agents was an essential and material term to a

14

potential settlement of this matter.

15

See Affidavit of Theodore E. Argyle in Opposition to

Appellants' Motion for Summary Judgment to Enforce Settlement Agreement (hereinafter Argyle
Affidavit) at ,r 4. Respondents felt such a release was necessary due to the nature of the allegations

16

set forth in Appellants' Notice of Appeal of Assessments. See Argyle Affidavit at ,r 5. By the end

17

of the mediation, Respondents' understanding of the potential settlement included the requirement

18

that Appellants execute a full release of all claims related to the allegations set forth in the Notice of

19

Appeal of Assessments, and Respondents understood from Judge McKee that Appellants were

20

amenable to this term. See Argyle Affidavit at ,r,r 6-7. Respondents further assert that while Judge
McKee was present, Respondents discussed the need for additional documents and negotiation -

21

specifically, the drafting of a settlement agreement and release. See Argyle Affidavit at

,r 11.

At

22

the conclusion of the mediation, counsel for Respondents advised counsel for Appellants that she

23

would forward a proposed settlement agreement and release as soon as possible. See Declaration of

24

Lynnette M. Davis in Opposition to Appellants' Motion for Summary Judgment to Enforce

25

Settlement Agreement (hereinafter Davis Declaration) at ,r 3. On December 29, 2014, counsel for
Respondents sent a proposed settlement agreement to counsel for Appellants by email. The parties

26
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thereafter exchanged further email correspondence regarding rev1s1ons to the proposed
1

2

Unconditional Settlement Agreement. See Davis Declaration at ,r,r 4-8.
The Court notes that participation in draft revisions of a proposed written settlement

3

agreement and release may indicate the lack of a meeting of the minds with respect to all material

4

terms of a settlement. See Lawrence, 146 Idaho at 900,204 P.3d at 540. Appellants assert that they

5

"did not necessarily object to" more formally memorializing the terms of the Memorandum of
Settlement as part of the process of stipulating to the dismissal of the appeal. See Appellants'

6

Memorandum in Support of Motion for Summary Judgment at 6. Appellants also assert that at no
7

time during the mediation was there a demand conveyed by Judge McKee regarding the release of

8

any of Appellants' other potential claims associated with the LID water system. See Declaration of

9

Andrew T. Schoppe in Support of Motion for Summary Judgment at

10

,r

13. In support of their

position that the Memorandum of Settlement represents a binding settlement agreement entered into
by the parties, Appellants point to the handwritten minutes from a December 22, 2014, meeting of

11

the Ada County Commissioners sitting as the Board of the Local Improvement District No. 101.
12

Those minutes indicate that a motion "to accept the settlement offer presented by Judge McKee

13

during mediation" carried unanimously. Supplemental Evidence in Support of Appellants' Motion

14

for Summary Judgment, Declaration of Kim Blough, Exhibit A.

15

Respondents assert that the

meeting minutes do not represent an acceptance of the Memorandum of Settlement as a final
agreement containing all material terms of a settlement. Rather, what was accepted at the meeting

16

was settlement of the matter pursuant to the terms they had discussed with Judge McKee which, as
17

noted above, included a release of all of Appellants' potential claims.

18

For these reasons, the Court concludes there are genuine issues of material fact regarding

19

whether there was a sufficient meeting of the minds to form an enforceable settlement agreement.

20

Accordingly, Appellants' motion for summary judgment is denied.

21

Respondents' Motion for Summary Judgment
22

As noted above, at the March 12, 2015, hearing, Appellants indicated that in the event the

23

Court denied their motion for summary judgment, the Notice of Non-Opposition to Respondents'

24

Motion for Summary Judgment that was filed by Appellants on March 11, 2015 would be in effect.

25

Based upon the record in this matter, and there being no opposition, Respondents' motion for
summary judgment is granted.

26
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.

.
1

CONCLUSION
2
3

4
5
6

For the reasons set forth above, Appellants' Motion for Summary Judgment is denied.
Respondents' Motion for Summary Judgment is granted.
Respondents are hereby directed to prepare a form of judgment consistent with this decision.
IT IS SO ORDERED.
Dated this 30th day of March, 2015.
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CERTIFICATE OF MAILING
1

2
3
4
5
6

7
8

9
10

I, Christopher D. Rich, the undersigned authority, do hereby certify that I have mailed, by
United States Mail, on this 30th day of March, 2015, one copy of the ORDER as notice pursuant to
Rule 77 (d) I. C.R. to each of the attorneys of record in this cause in envelopes addressed as follows:
THE LAW OFFICE OF ANDREW T. SCHOPPE, PLLC
ANDREW T. SCHOPPE
419 S. 13TH STREET
BOISE, IDAHO 83702
VIA FAX NO. 392-1607
LYNNETTE M. DAVIS
DANE A. BOLINGER
HAWLEY TROXELL ENNIS & HAWLEY, LLP
877 MAIN STREET, SUITE 1000
P.O. BOX 1617
BOISE, IDAHO 83701
VIA FAX NO. 954-5213
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A.M. -

FILED
P.M _ _ __

APR 1~ 2015
CHRISTOPHER D. RICH, Clerk
By MIREN OLSON
DEPUTY

Ada County Clark
Lynnette M. Davis, ISB No. 5263
Dane A. Bolinger, ISB No. 9104
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: 208.344.6000
Facsimile: 208.954.5213
Email: ldavis@hawleytroxell.com
dbolinger@hawleytroxell.com
Attorneys for Respondents
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
JEANETTE HOFFMAN, DON THOMAS,
)
MARI THOMAS, BRIAN NELSON, LOUISE )
LUSTER, LYNDA SNODGRASS, LANCE
)
HALE, MONIQUE HALE, ROXANNE METZ,)
AL THORNTON, TONI THORNTON, BLAIR )
HAGERMAN, LISA BERRY, DARRIN
)
HENDRICKS, KATHLEEN (RAPLEY)
)
HENDRICKS, LAURA ELLIOTT, LESLIE
)
CURFMAN, MIKE ZEHNER, JOSE
)
FRANCA, KAREN CROSBY, CHUCK
)
BOYER, and KIM BLOUGH,
)

Case No. CV OC 1316705
JUDGMENT

)

Appellants,

)
)

vs.

)
)

THE BOARD OF THE LOCAL
)
IMPROVEMENT DISTRICT NO. 1101, an
)
Idaho Local Improvement District; BOARD OF )
ADA COUNTY COMMISSIONERS,
)

_______________
Respondents.

)

)

)

JUDGMENT- I

000603
03304.0032.7360233.l
Ji

,>J

•
JUDGMENT IS ENTERED AS FOLLOWS:
1.

The assessment roll for Local Improvement District No. 1101, as set forth in Ada

County Ordinance No. 809, is confirmed, pursuant to Idaho Code § 50-1718.
2.

The appeal in the above-captioned matter is dismissed with prejudice in its

entirety.
DATED THIS

/~>-- day of April, 2015.

By

C

_-=c(b

Judge Timothy Hansen, District Judge

JUDGMENT-2

000604
03304.0032.7360233.
l

•
CERTIFICATE OF SERVICE

J.!L

day of April, 2015, I caused to be served a true
I HEREBY CERTIFY that on this
copy of the foregoing JUDGMENT by the method indicated below, and addressed to each of the
following:
Andrew T. Schoppe
LAW OFFICE OF ANDREW T. SCHOPPE PLLC

950 W. Bannock Street, Suite 1100
Boise, Idaho 83702
[Attorneys for Appellants]
Lynnette M. Davis
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
[Attorneys for RespondentsJ

fil U.S. Mail, Postage Prepaid
D
D
D
D

Hand Delivered
Overnight Mail
E-mail: andrew@schoppelaw.com
Telecopy: 208.392.1607

ftU.S. Mail, Postage Prepaid
D Hand Delivered
D Overnight Mail
DE-mail
D Telecopy: 208.954.5213

JUDGMENT-3
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03304.0032.7360233.
l
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05/22/~5 14:54

2015-05-22 21 :06:02 (GMD

Page 1 of 7

THE LAW OFFICE OF ANDREW T. SCHOPPE, PLLC
ANDREW T. SCHOPPE, SBN 8110
419 S. 13th Street
Boise, ID 83702
Tel.: 208.450.3797
Fax: 208.392.1607
andrew@schoppelaw.com
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MAY 22 ,915
CHRISTOPHER 0. RICH, Clerk
By lANllAC30 BARRIOS
01:PUTY

Attorney for Appellants

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

JEANETTE HOFFMAN, DON THOMAS,
MARI THOMAS, BRIAN NELSON, LOUISE
LUSTER, LYNDA SNODGRASS, LANCE
HALE, MONIQUE HALE, ROXANNE METZ,
AL THORNTON, TONJ THORNTON, BLAIR
HAGERMAN, LISA BERRY, DARRIN
HENDRICKS, KATHLEEN (RAPLEY)
HENDRICKS, LAURA ELLIOTT, LESLIE
CURFMAN, MIKE ZEHNER, JOSE FRANCA,
KAREN CROSBY, CHUCK BOYER, and KIM
BLOUGH, individuals,
Appellants,

CASE NO. CV OC 13 16705
Hon. Timothy Hansen Presiding

NOTICE OF APPEAL

vs.
THE BOARD OF THE LOCAL
l.t\1PROVEMENT DISTRICT NO. 11 Ol, an
Idaho Local Improvement District; BOARD OF
ADA COUNTY COMMISSIONERS,
Respondents.

NOTICE OF APPEAL
-l -
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TO:
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2015-05-22 21 :06:02 (GMT)

05/22/. 14:54
12083921607 From: Andrew T. Schoppe

THE COURT, TO ALL PARTIES AND THEIR ATTORNEYS, AND TO THE

COURT CLERK:
1.

The above-named Appellants, Jeanette Hoffinan, Don Thomas, Mari Thomas, Brian
Nelson, Louise Luster, Lynda Snodgrass, Lance Hale, Monique Hale, Roxanne Metz,
Al lbomton, Toni Thornton, Blair Hagerman, Lisa Berry, Darrin Hendricks,
Kathleen (Rapley) Hendricks, Laura Elliott, Leslie Curfman, Mike Zehner, Jose
Franca, Karen Crosby, Chuck Boyer, and Kim Blough, individuals, (collectively,
"Appellants") hereby appeaL against the above named Respondents the Board of the
Local Improvement District No. I JOI, an Idaho local improvement district, Board of
Ada County Commissioners, (collectively, "the LID" or "Respondent"), to the Idaho
Supreme Court from the following orders and final judgment issued by the Honorable
Timothy Hansen, District Judge:
a. Judgment, entered on April 14, 2015, in favor of Respondent and against
Appellants; and,

b. Order denying Appellants' Motion for Summary Judgment, dated March 30,
2015; and,
c. Order granting Respondent's Motion for Summary Judgment, dated March 30,

2015.

2.

The Appellants have a right to appeal to the Idaho Supreme Court, and the judgments
or orders described above, are appealable orders under and pursuant to Rule l l(a),
1.A.R., I.C. § 50-1718, and other supporting authorities. Appellants provide the
following preliminary statement of issues on appeal, which the Appellants intend to
assert in the appeal. This preliminary statement, however, provides only preliminary
NOTICE OF APPEAL
-2-
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issues and shall in no way prevents the Appellants from asserting other issues on
appeal. The preliminary issues on appeal are:
a. Did the district court err in denying Appellants' Motion for Summary Judgment
on the grounds that there was no "meeting of the minds" at mediation, and thus no
enforceable settlement agreement, even though the Appellants and Respondents
executed a written memorandum of settlement at the close of mediation?
b. Did the district court err in granting Respondents' Motion for Summary Judgment
where the parties' signed memorandum of settlement was an enforceable contract
which precluded further litigation of the appeal against assessments?

3.

The Appellants request the repo11er's standard transcript. No portion of the record

has been sealed.
4.

The Appellants request the following documents to be included in the Clerk's Record,
in addition to those automatically included under Idaho Appellate Rule 28:

Date Filed

Document

9/18/2013
10/22/2013
l l/6/2013
12/6/2013
12/6/2013
12/30/2013
12/30/2013
1/13/2014

Notice of Appeal from Assessments
Notice of Lodging of Agency Record and Transcript
Appellants' Objections to Agency Record
Notice of Filing of Agency Record and Transcript
Settled Agency Transcript
Motion to Augment Agency Record on Appeal
Affidavit of Andrew T. Schoppe in Support of Motion
Memorandum in Opposition to Appellants' Motion to Augment Agency
Record on Appeal
Motion to Fix Bond Amount
Appellants' Response to Motion to Fix Bond
Memorandum Decision and Order
Order Governing Proceedings and Setting Trial
Stipulation to Amend Order Governing Proceedings and Setting Trial
Respondents' Motion for Summary Judgment
Affidavit of Theodore E. Argyle in Support of Respondents' Motion for

1/15/2014
1/23/2014
3/7/2014
8/8/2014

12/1/2014
12/11/2014
!2/l l/2014

NOTICE OF APPEAL
-3-

000608

RECEIVED
• · To: Kasey Vink

Page 4 of 7

12/11/2014
12/J I/2014
12/l l/2014
12/11/2014
12/1 l/2014
12/15/2014
1/14/20 l 5
l/14/20 l 5
1/14/2015
1/20/2015
I/26/2015
J/26/2015
I/27/20!5

1/27/2015
2/9/2015
2/17/2015
2/17/2015
3/2/2015
3/3/2015
3/3/2015
3/3/2015
3/5/2015

3/11/2015
3/12/2015

2015-05-22 21 :06:02 (GMT)

05/22/.5 14:54
12083921607 From: AndrewT. Schoppe

Summary Judgment
Declaration of Kathleen (KAT) M. Donovan in Support of Respondents'
Motion for Summary Judmnent
Declaration of Daniel E Mooney
Declaration of Cathy Cooper PE
Declaration of Bruce Krisko
Respondents Memorandum of Law in Support of Summary Judgment
Notice of Hearing on Summary Judgment and Scheduling Order
Notice of Settlement Appeal
Appellants' Motion To Dismiss Appeal, With Prejudice; Declaration of
Andrew T Schoppe
Memorandum In Support Of Appellants' Motion To Dismiss Appeal.
With Prejudice
Respondents' Reply in Further Support of Motion for Summary
Judgment
Motion for Order Shortening Time on Appellants' Motion to Dismiss
Appeal With Prejudice Supporting Declaration of Andrew T Schoppe
Memorandum in Support of Appellants' Motion to Dismiss Appeal With
Preiudice
Transcript: Hearing result for Motion for Summary Judgment scheduled
on 01/27/2015 03:30 PM: District Court Hearing Held Court Reporter:
V. Gosney Number of Transcript Pages for this hearing estimated: less
than 100
Respondents' Opposition To Appellants' Motion For Order Shortening
Time On Anoellants' Motion To Dismiss Anneal
Order Governing Proceedings and Setting Trial
Motion for Summary Judgment
Memorandum in Suppot1 of Motion for Summary Judgment
Supplemental Evidence In Support Of Appellants' Motion For Summary
Judgment
Respondents' Opposition to Appellants' Motion for Summary Judgment
and Enforcement of Settlement Agreement
Affidavit of Theodore E Argy]e in Opposition to Appellants' Motion for
Summary Judgment to Enforce Settlement Agreement
Declaration of Lynnette M Davis in Opposition to AppeUants' Motion for
Summarv Judl!lnent to Enforce Settlement Agreement
Respondents' Reply in Further Support of Motion for Summary
Judgment
Appellants' Notice Of Non-Opposition to Respondent's Motion for
Summary Judgment
Transcript: Hearing result for Motion for Summary Judgment scheduled
on 03/12/2015 04:00 PM: District Court Hearing Held Court Reporter:
V. Starr Number of Transcript Pages for this hearing estimated: less than
JOO

NOTICE OF APPEAL
-4-
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Memorandum Decision and Order
Judgment

3/30/2015
4iI4/2015

5.

No additional charts or pictures offered as exhibits are requested in this appeal.

6.

I certify:

a. That a copy of this notice of appeal has been served on each reporter of whom a
transcript has been requested as named below at the address set out below:
1.

V. Gosney, c/o Ada County Courthouse Transcript Department, 200 W.

Fro11t Street, Room 4171, Boise, ID 83702
l. Transcripts requested:

a. January 27, 2015: Motion for Summary Judgment (less
than I 00 pages).
ii. V. Starr, c/o Ada County Courthouse Transcript Department, 200 W.

Front Street, Room 4171, Boise, ID 83702
l. Transcripts requested:
a. March 12, 2015: Motion for Summary Judgment (less than

IOOpages).
b. That Appellants' counsel has requested an estimate of the fee for the preparation

of the requested reporter's transcript(s), which fee will be paid immediately upon
notice;
c. That the estimated fee for preparation of the clerk's record of$I00.00 will be
paid, subject to adjustment on receipt from the clerk's office of an estimate of
cost;
d. That the appellate filing fee of $109.00 has been paid;
NOTICE OF APPEAL
-5-
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e. TI1at service has been made upon all parties required to be served pursuant to
Idaho Appellate Rule 20.
Date: May 22, 2015

THE LAW OFFICE OF ANDREW T. SCHOPPE

By:
ANDREW T. SCHOPPE,
Attorney for Appellants,
Jeanette Hoffman, Don Thomas, Mari Thomas,
Brian Nelson, Louise Luster, Lynda Snodgrass,
Lance Hale, Monique Hale, Roxanne Metz, Al
Thornton, Toni Thornton, Blair Hagerman, Lisa
Berry, Darrin Hendricks, Kathleen (Rapley)
Hendricks, Laura Elliott, Leslie Curfman, Mike
Zehner, Jose Franca, Karen Crosby, Chuck Boyer,
and Kim Blough
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-6-

000611

RECEIVED
•'

Tex Kasey Vink

Page 7 of 7

05/22/. . . 5 14:54

2015-05-22 21 :06:02 (GMT)

...

12083921607 From: Andrew T. Schoppe

CERTIFICATE OF SERVICE
I, the undersigned, certify that on the 22nd day of May 2015, l caused a true and correct copy of
the fo1Iowing documents to be served upon the parties identified below as follows:
Document(s) served:

NOTICE OF APPEAL
Parties served:
Counsel for Respondents

Lynnette M. Davis, Attorney at Law
Hawley Troxell
877 Main Street,
Ste. 1000
Boise, ID 83 702

jscott@hawleytroxeH.com
F: 208.954.5262
Filed with/Notice to:
Court

Ada County Courthouse
200 W Front St
Boise, ID
Fax: 208.287.6919

Manner of service:

X

Facsimile
U.S. mail

Electronic service and/or ECF

ANDREW T. SCHOPPE

- - - Hand-delivery

- - - Personal service

NOTICE OF APPEAL
-7-
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TO:

CLERK OF THE COURT
IDAHO SUPREME COURT
451 WEST STATE STREET
BOISE, IDAHO 83702

JEANETTE HOFFMAN,
)Supreme Court No. 43295
Plaintiff-Appellants,
vs.

)

)Case No. CVOC-13-16705

THE BOARD OF THE LOCAL
IMPROVEMENT DISTRICT NO. 1101,
Defendant-Respondent.
_________________

)
)
)
)
)
)

NOTICE OF TRANSCRIPT LODGED

Notice is hereby given that on August 24, 2015,

I lodged

a transcript 96 pages of length for the above-referenced
appeal with the District Court Clerk of the County of
Ada in the Fourth Judicial District.

HEARING DATES INCLUDED:

MSJ January, 27, 2015
MSJ March 12, 2015

Official Court Reporter
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
JEANETTE HOFFMAN, DON THOMAS,
MARI THOMAS, BRIAN NELSON, LANCE
LUSTER, LYNDA SNODGRASS, LANCE
HALE, MONIQUE HALE, ROXANNE
METZ, AL THORNTON, TONI
THORNTON, BLAIR HAGERMAN, LISA
BERRY, DARRIN HENDRICKS,
KATHLEEN (RAPLY) HENDRICKS,
LAURA ELLIOTT, LESLIE CURFMAN,
MIKE ZEHNER, JOSE FRANCA, KAREN
CROSBY, CHUCK BOYER, and KIM
BLOUGH,

Supreme Court Case No. 43295
CERTIFICATE OF EXHIBITS

Plaintiffs-Appellants,
vs.
THE BOARD OF THE LOCAL
IMPROVEMENT DISTRICT NO. 1101, an
Idaho Local Improvement District;
BOARD OF ADA COUNTY
COMMISSIONERS,
Respondents.

I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of
the State of Idaho in and for the County of Ada, do hereby certify:
There were no exhibits offered for identification or admitted into evidence during the
course of this action.
I FURTHER CERTIFY, that the following documents will be submitted as EXHIBITS to
the Record:
1. DVD attached to Notice of Appeal from Assessments, filed September 18, 2013.
2. Agency Record, filed December 6, 2013.
3. Settled Agency Transcript, filed December 6, 2013.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 27th day of August, 2015.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
JEANETTE HOFFMAN, DON THOMAS,
MARI THOMAS, BRIAN NELSON, LANCE
LUSTER, LYNDA SNODGRASS, LANCE
HALE, MONIQUE HALE, ROXANNE
METZ, AL THORNTON, TONI
THORNTON, BLAIR HAGERMAN, LISA
BERRY, DARRIN HENDRICKS,
KATHLEEN (RAPLY) HENDRICKS,
LAURA ELLIOTT, LESLIE CURFMAN,
MIKE ZEHNER, JOSE FRANCA, KAREN
CROSBY, CHUCK BOYER, and KIM
BLOUGH,

Supreme Court Case No. 43295
CERTIFICATE OF SERVICE

Plaintiffs-Appellants,
vs.
THE BOARD OF THE LOCAL
IMPROVEMENT DISTRICT NO. 1101, an
Idaho Local Improvement District;
BOARD OF ADA COUNTY
COMMISSIONERS,
Respondents.

I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of
the following:
CLERK'S RECORD AND REPORTER'S TRANSCRIPT
to each of the Attorneys of Record in this cause as follows:
ANDREW T. SCHOPPE

LYNNETTE M. DAVIS

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
JEANETTE HOFFMAN, DON THOMAS,
MARI THOMAS, BRIAN NELSON, LANCE
LUSTER, LYNDA SNODGRASS, LANCE
HALE, MONIQUE HALE, ROXANNE
METZ, AL THORNTON, TONI
THORNTON, BLAIR HAGERMAN, LISA
BERRY, DARRIN HENDRICKS,
KATHLEEN (RAPLY) HENDRICKS,
LAURA ELLIOTT, LESLIE CURFMAN,
MIKE ZEHNER, JOSE FRANCA, KAREN
CROSBY, CHUCK BOYER, and KIM
BLOUGH,

Supreme Court Case No. 43295
CERTIFICATE TO RECORD

Plaintiffs-Appellants,
vs.
THE BOARD OF THE LOCAL
IMPROVEMENT DISTRICT NO. 1101, an
Idaho Local Improvement District;
BOARD OF ADA COUNTY
COMMISSIONERS,
Respondents.
I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of the
State ofldaho, in and for the County of Ada, do hereby certify that the above and foregoing record in
the above-entitled cause was compiled under my direction and is a true and correct record of the
pleadings and documents that are automatically required under Rule 28 of the Idaho Appellate Rules,
as well as those requested by Counsel.
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the
22nd day of May, 2015.
CHRISTOPHER D. RICij,,,,,,,,,,,,,,
Clerk of the District~~~'\ t,TH lUo;,,,,,
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
HONORABLE TIMOTHY HANSEN

October 29, 2015

JEANETTE HOFFMAN,
Plaintiff,

vs.

Case No. CVOC1316705

THE BOARD OF LOCAL
IMPROVEMENT, et. al,
MINUTE ENTRY

Defendant.

Judge Hansen held a status conference by phone with
the parties in chambers. The Parties agree that the
missing page should be entered into the clerk's record for
appeal.

Deputy Court Clerk

Minute entry
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